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ART. I.—LIFE OF LORD CHANCELLOR LOUGHBOROUGH. 


[On the dismission of lord Thurlow (June 15, 1792,) from the office of chan- 
cellor, the seals were put in commission, in the hands of sir James Eyre, sir 
William H. Ashurst, and sir John Wilson, until the 28th of January, 1793, 
when they were delivered to lord Loughborough, then chief justice of the 
common pleas, with the title of lord chancellor. The following life of this 
distinguished judge is abridged from the Law Magazine, volume xiii.] 


Tue fame of an eloquent advocate is scarcely less evanes- 
cent than that of a favorite actor. They both fret the busy 
hour on the stage of public favor, are rewarded for their 
exertions with ready plaudits, and realize the poet’s wish, 
*‘virum volitare per ora.’? But no sooner has the popular 
tragedian made his farewell bow, than his fame dwindles 
into narrow limits; and even the Bettertons or Booths of 
the day derive a precarious immortality from the traditions 
of partial contemporaries. Nor, except in the immediate 
precincts of Westminster hall, is the public mind more re- 
tentive of the merits of the pleader, who was once most 
eagerly sought after by anxious suitors, whose triumphs 
found their daily tribute in the newspapers, and who moved 
juries by his nod. The names of Wedderburn, Lough- 
borough, and Rosslyn, once familiar to the ear, are now 
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becoming forgotten sounds, and it is with a cold interest 
only that the general reader can be expected to peruse a 
memoir of him. Yet was he distinguished at an era, when 
distinction could not be won unless by rare desert over such 
rivals as De Grey, and Thurlow, and Dunning; and he 
has left a reputation for acuteness, versatility, and eloquence, 
which may vie with that of any of the fortunate holders of 
the great seal, from a Shaftesbury to a Brougham. 
Alexander Wedderburn was the eldest son of Peter Wed- 
derburn, of Chesterhall, esq., well known as a shrewd lord 
of session under the title of lord Chesterhall, and descended 
from a race as ancient and noble as even a Scotchman could 
desire; Walter de Wedderburn, his ancestor, being one of the 
belted barons who, in 1296, swore fealty to king Edward the 
first, for the lands which he held in the county of Berwick. 
He was born in Edinburgh on the 13th of February, 1733, 
and educated at the university there, where he distinguished 
himself among the boy-students more for acumen than assi- 
duity. To the humanities, as they are called Scoticé, and 
the study of the civil law — proofs of his proficiency in 
which may be traced in his decisions, he directed his chief 
attention; and was admitted a member of the faculty of advo- 
cates at the early age of twenty-one. Edinburgh was at this 
time renowned for its literary clubs. Wedderburn readily 
gained admittance to the most distinguished of these, queerly 
enough yclept the Poker Club, founded by Dr. Adam Fergu- 
son, which ranked among its members men of such mark and 
likelihood as Hume, Robertson, Blair, Home, and Carlyle. 
This gay symposium of wits and literati was succeeded in 
1756 by the Select Society, which had for its founder Allan 
Ramsay, son of the author of the Gentle Shepherd, and ap- 
pears to have been instituted as well for philosophical inqui- 
ry as for the improvement of the members in the art of pub- 
lic speaking. Sir Alexander Dick, Wedderburn, Pringle, 
afterwards a lord of session, lord Kames, and lord Llibank, 
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were the chief orators; Hume and Adam Smith among the 
silent members. The intercourse of young Wedderburn 
with these eminent scholars experienced, however, a sud- 
den interruption. Shortly after commencing practice at the 
Scottish bar, it was his fortune to be opposed to Mr. Lock- 
hart, at that time a leading counsel. In replying to an im- 
passioned appeal of this powerful opponent, he summed up 
an ironical picture of Mr. Lockhart’s eloquence in these sar- 
castic terms: ‘Nay, my lords, if tears could have mov- 
ed your lordships, tears, sure I am, would not have been 
wanting.” The lord president immediately interrupted the 
young counsel, and told him he was pursuing a very indec- 
orous course of observation. Wedderburn maintained with 
spirit, that he had said nothing he was not well entitled to 
say, and would have no hesitation in saying again. The 
lord president, irritated probably at so bold an answer from 
a junior, rejoined in a manner, the personality of which pro- 
voked the advocate to tell his lordship that he had said that 
as a judge, which he dared not justify asa gentleman. The 
remark was hasty, and not to be brooked. The president 
threw himself on the protection of his brother justices, and 
Wedderburn was ordered by the unanimous voice of the 
court to make a most abject apology, on pain of depriva- 
tion. He refused, and threw off his gown. It is reported, 
we hope untruly, that Lockhart declined to hold a brief with 
the unlucky satirist; but whether this refusal hastened his 
abandonment of the profession or not, it is clear that he acted 
as a man of honor, and deserves applause for his spirited de- 
fence of that which is the vital principle of the pleader, full 
liberty of speech. The road from Edinburgh to London 
proved to him, as it has done to many of his countrymen, 
a path to fame and emolument. Aware that the Scotch ac- 
cent would be a stumbling-block to his success at the Eng- 
lish bar, he studied elocution with as much pains-taking 


diligence as the common law, under the elder Sheridan and 
17* 
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Macklin. Mr. Croker, in his edition of Boswell’s Life of 
Johnson, illustrates the passage where this circumstance is 
mentioned with the following quaint remark. ‘This is an 
odd coincidence. A Scotchman, who wishes to learn a pure 
English pronunciation, employs one preceptor who happens 
to be an Irishman, and afterwards another likewise an 
Irishman, and this Irish-taught Scot becomes (and mainly 
by his oratory) one of the chief ornaments of the English 
senate, and the first subject in the British empire.” “ Though 
it was too late in life,” says Boswell, ‘‘ for a Caledonian to 
acquire the genuine English cadence, yet so successful were 
his instructers and his own unabating endeavors, that he got 
rid of the coarse part of his Scotch accent, retaining only as 
much of the native wood-note wild as to mark his country, 
which, if any Scotchman should affect to forget, | should 
heartily despise him!” This honest burst of patriotism is 
worthy of the ‘‘canny Scot,” yet at this very time the Se- 
lect Society in Edinburgh were undertaking the hopeless 
task of refining their language from the vernacular idiom, 
and identifying it with English in purity and pronunciation. 
Sheridan was appointed lecturer; but he succeeded better 
as tutor of a young lawyer than of the nation. 

The stirrings of ambition were not yet strong enough 
within Wedderburn to feel 


‘the spur that the clear spirit doth raise 
To shun delights, and live laborious days.”’ 


The fondness for literary society, which Edinburgh had 
fostered, was enhanced by the wider circle of London, and 
his intimacy with Macklin and Sheridan introduced him to 
the green-room, whose society had a fascinating charm for 
a youth of wit and sprightliness. For dramatic perform- 
ances he retained a vivid partiality to the close of life, and 
in maturer years might be nightly seen at the theatre, which 
then united attractions it would have argued insensibility to 
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resist — the noblest characters of Shakspeare personated by 
Kemble and Siddons. But unlike Murphy, Payne, and other 
professional friends, who suffered the drama to seduce them 
from the law, the future chancellor, as soon as his probation- 
ary course for the bar had expired, ceased to be the mere bon 
vivant and man of letters. He started on his professional 
career in the court of chancery, with the advantage of hav- 
ing some powerful friends and connexions. His sister had 
married sir Harry Erskine, an intimate friend of lord Bute, 
to whose patronage he thus gained an early introduction. 
Nor was he too proud to canvass for support from men of 
inferior rank. In that delightful book just referred to, Bos- 
well’s Life of Johnson, we find it related in conversation by 
the printer Strahan, that his countryman, when first making 
his way at the bar, solicited his influence to get him em- 
ployed in city causes. The sturdy moralist, being asked 
his opinion on the propriety of such conduct, as a matter 
of professional etiquette, declared ‘I should not solicit em- 
ployment as a lawyer, not because | should think it wrong, 
but because I should disdain it.” There can be no doubt 
that any canvassing for business is alien from the sensitive 
spirit of professional delicacy. It procured however for 
Wedderburn the conduct of one or two causes, which dis- 
played his facility of words and readiness, the nice tact and 
subtle judgment with which he could wind the mind of the 
court, in so favorable a light, that he became, after a few 
terms, the sued-for by retainers instead of the suer. With 
more discretion, and probably less law, than his rivals, who 
were too learned as equity draftsmen to regard elocution, he 
studied the art of becoming a graceful and fluent speaker ; 
and had such success, that words were said to drop from 
his lips in unbroken periods like smooth streams. He had 
the excellent gift of saying just enough, and of appearing 
always to bear in mind what many an erudite pleader for- 
got, ‘‘caput artis est decere.’ His pronunciation was dis- 
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tinct, though somewhat affected from an anxiety to avoid 
Scotticisms ; his emphasis well placed, and his voice skil- 
fully managed. He excelled in detail, and conveyed a num- 
ber of minute facts to his auditors in a clear, unembarrassed, 
comprehensive manner. Asa sure test of success, his in- 
come in a few years exceeded Thurlow’s, the senior wrang- 
ler of the court. 

The house of commons was a natural object of ambition 
to a young and enterprising lawyer, courting popularity and 
conscious of eloquence. Through the influence of his titled 
friends, he became accordingly member for Bishop’s Castle 
in the session of 1765: and, in compliance with the cus- 
tomary formula of hunters for place, a zealous patriot, a 
discoverer of abuses, and a spirited declaimer against the 
ministers of the day. The splendors of those great orators, 
Chatham and Charles Townshend, were just setting, and 
Burke and F'ox had lately risen above the political horizon. 
It required an intrepid spirit to venture on an assembly 
warm with the recollections and promises of eloquence, but 
the young orator knew his strength, and in one of his ear- 
liest essays arrested the attention and won the “ cheers!” 
of the house. The attorney-general, De Grey, having closed 
a speech advocating some dilatory measures with the well- 
worn line, 


‘“« Better to bear the ills we have, 
Than fly to others which we know not of,” 


Wedderburn instantly arose, and commenced his reply with 
a continuation of the passage, which told directly against 
the argument of the law officer of the crown. 
‘* And thus the native hue of resolution 
Is sicklied o’er with the pale cast of thought, 
And enterprises of great pith and moment, 


With this regard, their currents turn awry, 
And lose the name of action.” 


When we take into account the readiness of the retort and 
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appositeness of the lines, the above quotation may be re- 
garded as one of the luckiest turns of debate. ‘Too many 
lawyers forget to leave Westminster hall behind them on 
entering St. Stephen’s chapel, and fail accordingly. But 
Wedderburn, with intuitive prudence, threw off from the 
first the trammels of professional habit ; and the “pert, 
affected, little political prater,” as he was contemptuously 
called by Barré and Churchill, soon expanded into a finish- 
ed orator. He was always lively; and whether satirical, 
or rhetorical, or argumentative, never vexed the dull ear of 
drowsy men, or persisted in one strain so long as to fatigue 
the attention of hearers, often hungry, and always impa- 
tient. In reading the few short specimens which we shall 
present of these different manners, the reader must bear in 
mind the inaccurate and slovenly method of reporting, which 
prevailed at that period. ‘I'he scrawl] of the reporters only 
aimed at giving the sense of the speaker, without affecting 
to retain elegant turns of phrase, or bold felicities of ex- 
pression. ‘‘Of all people,” said lord Loughborough at a 
later period, ‘‘ short-hand writers were ever the furthest from 
correctness, and there were no men’s words they ever heard, 
that they again returned. ‘They were in general ignorant, 
as acting mechanically ; and by not considering the antece- 
dent, and catching the sound and not the sense, they per- 
verted the meaning of the speaker, and made him appear as 
ignorant as themselves.” Their account of the debate is 
often variegated with such tantalizing notices as ‘‘ Mr. W. 
was excessively great this evening;” or in a manner still 
more complimentary, ‘‘the solicitor-general Wedderburn, 
in answer to Mr. Fox, defended the administration in a fine 
vein of oratory, and in answer to an observation of Mr. 
Burke on the conduct of Demosthenes, he entered on class- 
ical grounds, and with consummate eloquence and accuracy 
of recollection descanted on the history of that period with 
allusion to the present times. His speech was a restoration 
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to the house, and, though it was three o’clock in the morn- 
ing, awakened the attention of every man in it.” There 
might possibly be less reason for regret were modern report- 
ers to adopt this compendious brevity occasionally. Of 
Wedderburn’s ornate style the following extract, in vindi- 
cation of the remonstrance of the city of London to the 
king, during the Wilkes affray, will afford a favorable spe- 
cimen. ‘‘'l'he petitioners may be indiscreet, they may be 
warm, they may be turbulent; but let us not be rash, un- 
warrantable, and arbitrary. Let us not, while we are so 
nicely attentive to the errors of others, rush into palpable 
illegalities ourselves. Our power is great, but the power of 
the law is much greater. For this reason, sir, I oppose the 
motion now before the chair (for a copy of the remon- 
strance). I cannot consent that our love for equity should 
make us inequitable — that our regard for peace should lead 
us to spread the flames of discord through the land, nor 
concur that our solicitude for the safety of the constitution 
shall vindicate our stabbing that constitution to the heart. 
Remember, sir, one of the capital blemishes of James the 
second’s reign was punishing the seven bishops for petition- 
ing. Similar causes must always be productive of similar 
effects ; we are yet safe, it is yet in possibility to retain all ; 
whereas if we proceed from violence to violence —if we go 
on exercising our power against the sense of our conviction, 
and sacrifice our honesty to gratify the malignity of our re- 
sentment — the consequences must be dreadful in the end. 
The people may be injured, but they will prefer annihilation 
to chains; universal anarchy must ensue; and darkness, 
as the poet forcibly expresses it, be alone “the burier of the 
dead.” 

The following eulogium on the freedom of the press shows 
the hand of a practised rhetorician, however marred by vile 
reporting. ‘Like all the great and powerful nations that 
ever existed, we are tending towards effeminacy. What 
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then would become of us without the press? Not to speak 
of the rational and elegant amusement which it supplies, 
we owe to it all the spirit that remains in the nation. Were 
an imprimatur stamped upon it, and a licenser appointed, 
we should come to the Jast stage of barbarism. We should 
be worse than Turks and infidels, the setting of the sun of 
science being much more gloomy and dismal than its rising. 
Let us therefore guard the liberty of the press as watchfully 
as the dragon did the Hesperian fruit. Next to the power 
of this house properly exerted, and to the legal authority 
of juries, it is the best palladium of the constitution. Nay, 
without it, I fear, the other two would prove very ineffectual. 
Though it be sometimes attended with inconveniences, that 
is no conclusive argument for its abolition. If it were, what 
would become of the greatest blessings of society’? None 
of them come pure and unmixed. Religion itself is apt to 
degenerate into enthusiasm or superstition. Must we there- 
fore exterminate christianity ? God forbid! Why then be 
so severe on the liberty of the press? If it poison the minds 
of the people, it likewise administers an antidote. The same 
waggons, the same flys and stages, that carry down into the 
country the lies and abuse of faction, carry down also the 
lies and abuse of the ministry. If any one is bit by the 
tarantula of opposition, he is cured by the music of the 
court.” 

His powers of invective were indulged at the expense of 
the speaker, sir Fletcher Norton, who, with an unpardon- 
able breach of decorum, had chosen to resent in the house 
a private difference with lord North, and to relate a conver- 
sation with a view of criminating that noble lord. Wed- 
derburn, then attorney-general, lashed the indiscretion of 
the speaker with great severity, and turning to the premier, 
declared that as long as their political life went on together, 
he never would on any occasion remind the noble lord of 
any promise he might have made him — that he never would 
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accuse him of breach of promise — that he never would be 
so forgetful of his own character, as to make private differ- 
ences matter of public complaint, and that he would not so 
degrade himself, or be so lost to the decorum that was due 
to that house, as to call upon them to interfere in a private 
negotiation, nor would he so humble his character as to 
make a difference with a minister the ground of his opinion 
on a great and important political regulation. 

His playful banter was displayed in a manner rather 
quaint and singular than happy, on occasion of the dispute 
of the house of commons with the printers. Proclamation 
being made with rewards to any who should appprehend 
them, Wheeble was taken by one Carpenter, and carried 
before Wiikes, who not only discharged him, but took re- 
cognizances for prosecuting Carpenter. ‘I understand,” 
said Wedderburn, “the man is Mr. Wheeble’s devil. Whee- 
ble was arrested by his own devil; he was discharged out 
of the illegal arrest of this devil: the devil was bound over 
to answer; whether printer beats devil, or devil beats prin- 
ter, is of no consequence; there may be the devil to do, 
there will be the devil to pay: if the devil has had the re- 
ward that was advertised, the devil has fairly outwitted the 
noble lord near me; whether he has or has not I do not 
know, but I hope this house will have nothing to do with 
him.” 

It is to be regretted that Wedderburn, in common with 
lord North and Dunning, and most of his eloquent con- 
temporaries, should have been so profusely careless of his 
riches as an orator. His speech on the motion against lord 
Clive, on the Quebec prohibitory and capture bills, and on 
sending troops to garrison Gibraltar, are ranked among the 
** spolia opima”’ of a house superb with trophies, and must 
yet be reckoned among ‘‘ the things that were,” for want of 
being transferred to the press. A few fragments, indeed, of 
his apology for that able but rapacious general, who con- 
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quered and rifled India, remain to prove the skill of the ad- 
vocate rather than the innocence of his client. General 
Burgoyne having moved resolutions condemnatory of lord 
Clive’s conduct in appropriating to his own use vast sums 
of money which of right belonged to the state, Wedderburn 
made a most animated appeal to the feelings of the house 
of commons in behalf of a great and guilty conqueror, with 
whom every moment was action, every instant filled with 
great events. 

“'The honorable gentleman (sir William Meredith) has 
declaimed much on the stain upon the British name, from 
the transactions in that revolution in India. I am of a very 
different opinion; when our feuds and animosities are for- 
gotten — when our little envies and jealousies of large for- 
tunes are, as they ought to be, buried in oblivion — the re- 
cording pen of a candid historian will describe these trans- 
actions as they were; and he will not fail to hold forth for 
the admiration of posterity, that in a revolution which ac- 
quired to the company a dominion larger, wealthier, and 
more populous than ever Athens possessed, or than Rome 
herself, when she had conquered the Italian states, — larger 
than France, and in revenues superior to most of the pow- 
ers of Europe; that in the career of such conquests — of 
such great events — so few actions are to be discovered by 
the most inquisitive examination (and a more prying one 
never was known), so few that reflect dishonor on individ- 
uals, none that tarnish the British name. Now, sir, what 
are you doing? Because, in such a revolution as history 
can scarcely parallel, some large fortunes have been sud- 
denly made, you are to determine them to be illegal; and 
talk of the restitution of money acquired sixteen years ago. 
For shame! What! is this to be the national gratitude for 
actions which have been the admiration of the whole world 
—the pride of Britain—the envy of Europe? Upon this 
slender evidence, upon such odious insinuations, upon such 
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contemptible motives, are we to raise an envious hand 
against those laurels which flourish on the brows of men 
who have done so much? ‘To whom does the company 
owe thisempire? ‘To the bravery, conduct, and unparallel- 
ed activity of men whom you would now plunder in your 
turn. ‘The honorable gentleman asks where such oppress- 
ions and tyranny are to be found as we have practised in 
Bengal? I will tell him: in the democratical tyranny of 
an Athenian mob, envious of every great and noble name, 
taking off one for his wealth, banishing another for his 
family, and a third for his fame.” 

Lord Clive was very anxious to have had this eloquent 
vindication of his conduct printed, and revised by Wedder- 
burn; but his learned friend, either from distrust of his 
own arguments, or habitual disregard of written oratory, 
evaded the request. Being asked one day if he had deliv- 
ered a certain speech which the newspapers imputed to him, 
‘* Why, to be sure,” he replied, “there are many things in 
that speech which I did say, many things which I left un- 
said, and some things which I wish I had said.”” Such was 
his giddy indifference to future fame. Burke alone was care- 
ful to preserve the perishable records of his great mind for 
the benefit of posterity ; but that preéminent statesman 
looked forward to future ages; the lucky lawyer more re- 
garded present effect, and speedy promotion. He had been 
but a short time in parliament, when the Middlesex election 
furnished topics of declamation most opportune for a fluent 
and accommodating speaker. He seized with avidity on the 
expulsion of Wilkes as a popular thesis, and not only in his 
place in the house, but at several meetings in the north of 
England, fed the fever of excitement into which it threw the 
country, with all the eagerness of a partisan. Both North 
Britons played skilful parts in that political drama, for it 
would be a slight on his discretion to suppose that Wedder- 
burn was what Wilkes himself never was—at heart a 
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Wilkesite. The one was reélected again and again member 
for Middlesex, became lord mayor and chamberlain of the 
city of London (a delightful post for a battered patriot and 
ruined spendthrift) ; the other rose, as if by sudden impulse, 
in his profession, and, to use his own happy phrase, “‘ being 
bit by the tarantula of opposition, was cured by the music 
of the court.” He was gazetted solicitor-general on the 
26th of January 1771, and had Thurlow for his colleague. 
“Tt was a proud day for the bar,”’ says Matthias in his Pur- 
suits of Literature, ‘‘ when lord North made Thurlow and 
Wedderburn attorney and solicitor-general ; for never before 
that day were such irresistible, overbearing talents and 
powers displayed by the official defenders of ministers : — 


‘*Hos mirabantur Athene 
Torrentes, pleni et moderantes freena theatri.”’ 


“'The minister,” said Horne, on his trial, ‘‘sat secure be- 
tween his two brazen pillars, Jachin and Boaz, to guard 
the treasury bench.” ' Both law officers exercised consid- 
erable sway in the house, but in a perfectly distinct style 
and manner; the one, the Ajax, the other, the Ulysses, of 
the court. The one, blunt, coarse, and vigorous, hurled 
hard words and strong epithets at his opponents in a tre- 
mendous voice, with a look and tone of defiance ; the other, 
elegant, subtle, and insinuating, arrayed his arguments in 
all the persuasive guises of rhetoric, and where he could 
not convince the reason, or move the passions, sought to 
silence objections with ironical pleasantry, and bitter sar- 
casm. Their rival feats of eloquence may be compared to 
the trial of strength and dexterity between Coeur de Lion 
and Saladin, mentioned in the Talisman of sir Walter Scott. 
King Richard, with his two-handed sword, cut asunder the 
iron bar which no arm but his could have severed ; the Sol- 
dan could exhibit no such miracle of muscular strength, in- 


} Gibbon uses nearly similar expressions. 
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ferior as he was in brawn, and sinew, and muscle, but with 
his blue scymetar he severed the cushion and véil into two 
equal parts, displaying at the same time the extreme temper 
and sharpness of the weapon, and the exquisite dexterity of 
him who used it. This singular address was displayed by 
the solicitor-general with an effect most sinister, when at- 
tending before the privy council to oppose a petition from 
the legislature of Massachusetts Bay, advocated by Frank- 
lin. His invective against the Americans, then ripe for re- 
bellion, and their clever agent, in which he declared that 
“it would be an eternal stigma on the name of Franklin to 
call him a man of letters,” had a result as instantaneous 
and complete as any that the splendid art of oratory can 
boast. The lords threw their hats into the air with delight 
at the eloquent and burning vituperation which he poured 
forth on the heads of the unfortunate petitioners, and in the 
excitement of the moment voted their petition to be ground- 
less, vexatious, and scandalous. An unhappy excitement ! 
for there was then kindled, from the firebrand which Wed- 
derburn threw with too skilful an aim, the most disastrous 
war that ever marred the fortunes, or scattered the hopes, 
of England. Franklin, who united in his exterior the sim- 
plicity of a quaker with the calmness of a hermit, felt to his 
inmost soul the flagrant contempt, which that harangue 
stamped upon him, and nourished an anger more concen- 
trated than that of his countrymen, (who burnt the effigy 
of the abusive orator, and more lasting.) ‘An illiberal 
lawyer,” he writes, “‘ was hired and permitted to abuse the 
petitioners and their agent in the grossest terms scurrility 
could invent.” He affected in conversation to regard the 
philippic as the ‘idle air one hears, but heeds not;” and 
said that he despised the speaker heartily, — that so merce- 
nary a man would have said as much in favor of the devil, 
if he had been well paid for it, as he had said against him. 
But the speech rankled in his heart; it is alluded to repeat- 
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edly in his correspondence, and seven years afterwards, on 
the termination of the war, so triumphant to America and 
so humiliating to Britain, he signed the articles of peace, 
being then ambassador at Paris, in the identical dress which 
he had worn when inveighed against by Wedderburn. 
Those articles of peace were the tablets of revenge, on 
which, like the Loredano of Italian history, he wrote his 
acknowledgment that the debt of retribution was satisfied ; 
nor does the Venetian senator appear to have been more 
luxurious in his hate than the philosopher of Philadelphia. 

The war which Wedderburn’s eloquence had contributed 
to provoke, his eloquence continued to maintain. ‘‘ Bravo, 
general,’ might lord North have justly exclaimed to the 
learned and military solicitor, as he defended the rise and 
progress of hostilities, with undaunted vigor, against the 
assaults of Fox, Burke, Saville, Dunning, Barré ;— nay, 
even defended the campaigns in America against the attacks 
of the officers, Burgoyne and Howe, who had returned de- 
feated from its shores. The premier had never entered 
heartily into the war, and was delighted to shield himself 
behind this powerful champion, whose intrepidity no defeats, 
either in the field or senate, could subdue; who could de- 
claim on reconquering America, even after Saratoga, and 
could ‘‘argue still” in defiance of repeated gazettes. 

On the promotion of Thurlow to the great seal, in 1779, 
Wedderburn was appointed attorney-general, and in that 
situation did his country signal service. The fanatical riots 
which disgraced London in 1780, and threatened to lay the 
capital in ashes, were at their height, when he was sum- 
moned to attend a meeting of the cabinet council. The 
ministers had shown culpable supineness ; the city magis- 
trates had fled from the danger; lord Mansfield, with cow- 
ardly prudence, had declined to pronounce an opinion, 
whether the military could lawfully fire on the populace 
caught in the act of rioting, without any previous notice ; 
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and no member of the cabinet had sufficient moral courage 
to sign instructions to the officers on duty. The king pre- 
sided at this extraordinary council, and displayed a far more 
determined spirit than his official servants. He demanded 
of the attorney-general to state in the most precise terms, 
whether such an assemblage as then infested the metropo- 
lis might be dispersed at once by military force? Wedder- 
burn declared that undoubtedly it might, without waiting 
for technical forms, or reading the riot act. ‘Is that your 
declaration of the law, as attorney-general ?” said the king. 
He answered, that it decidedly was. ‘‘'Then so be it done ;” 
rejoined his majesty. The attorney-general immediately 
drew up an order, which the king signed, and on which 
lord Amherst dispersed the mob the same evening. The 
exposition of the law, thus categorically given, has been 
confirmed by later authorities on the recurrence of a similar 
calamity, and the nation may be grateful for the safety of 
its capital, to the firmness of the king who demanded that 
opinion, and the courage of the man who gave it. This 
was the last public act of Wedderburn asa commoner. ‘lhe 
chief seat on the bench of the common pleas became vacant 
almost immediately afterwards, by the resignation of De 
Grey ; and though lord North would fain have retained 
his eloguent ally in the house of commons at a period, 
darkling with gloom, when his advocacy was more than ever 
wanting, his claims could not be disputed, and on the 14th 
of June, 1780, he was raised to the peerage by the title of 
baron Loughborough, of Loughborough, in the county of 
Leicester. ‘The rewards of the peerage had not then usual- 
ly, nor have since, been conferred upon this office, but sim- 
ilar honors, even the highest which the sovereign could con- 
fer, were granted at that period with a lavish hand. It is 
related of lord George Germaine, when called up to the 
house of lords, in 1782, that he requested an interview of 
his majesty, and solicited to be created a viscount, as, should 
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he be only raised to the dignity of baron, his own secretary, 
his lawyer, and his father’s page, would all three take pre- 
cedence of him. He alluded to lord Walsingham, lord 
Loughborough, and lord Amherst. The king smiled, and 
granted his request. Lord Loughborough was selected to 
preside over the special commission which sat in Surry for 
the trial of the rioters, and delivered a charge to the grand 
jury, not less admirable as a specimen of finished oratory, 
‘than obnoxious to censure for its artful tendency to inflame 
the passions of the jurors, against men presumed, in the 
charitable construction of the law, to be innocent, at a mo- 
ment when their heated feelings should have been soothed, 
and not exasperated. 

Lord Loughborough retained his situation as chief justice 
of the common pleas nearly thirteen years, with high and 
unblemished credit, gracing the decisions of a lawyer with 
the amenities of a gentleman, aud tempering firmness with 
lenity. We read of his mulcting the county of Essex in 
the sum of five hundred pounds for the negligence of the 
gaoler, in some matter relating to the county gaol. As 
there was no precedent for imposing such a penalty, the 
magistrates, to try its legality, obtained a writ of certiorari 
to remove the record of the fine at Chelmsford, but after 
argument in the exchequer, the writ was quashed quia im- 
providé emanavit. He fined a juryman heavily who had 
fallen into a fit from drunkenness, and spoke of reviving 
the nearly obsolete law of attainder on a jury persisting in 
a verdict against evidence. As a criminal judge, he appears 
to have been tender of human life, and to have anticipated, 
in his reprieves, that milder spirit which has since beamed 
on the penal code. An instance of this lenity, in lighter 
offences, was mentioned in the house of commons, in 1811, 
by an orator who wished to show the impolicy of allowing 
such a latitude of discretion to the judges as they now en- 
joy in the awarding of sentences. ‘Not a great many 
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years ago, on the Norfolk circuit, a larceny was committed 
by two men in a poultry-yard, but only one of them was 
apprehended; the other, having escaped into a distant part 
of the country, had eluded the pursuit. At the next assizes, 
the apprehended thief was tried and convicted ; but lord 
Loughborough, before whom he was tried, thinking the 
offence a very slight one, sentenced him only to a few 
months’ imprisonment. ‘The news of this sentence having 
reached the accomplice in his retreat, he immediately re- 
turned, and surrendered himself to take his trial at the 
next assizes. The next assizes came, but unfortunately 
for the prisoner, it was a different judge who presided ; and 
still more unfortunately, Mr. Justice Gould, who happened 
to be the judge, though of a very mild and indulgent dis- 
position, had observed, or thought he had observed, that 
men who set out with stealing fowls generally end by 
committing the most atrocious crimes; and, building a sort 
of system on this observation, had made it a rule to punish 
this offence with very great severity ; and he, accordingly, 
to the astonishment of this unhappy man, sentenced him 
to be transported. While one was taking his departure for 
Botany Bay, the term of the other’s imprisonment had ex- 
pired; and what must have been the notions which that 
little public, who witnessed and compared these two ex- 
amples, formed of our system of criminal jurisprudence ?”’ 

The judicial character of lord Loughborough did not 
remove him from that atmosphere of politics in which he 
had long loved to breathe. ‘Though safe from the political 
storms which hurried public men to and fro on the breaking 
to pieces of the North administration, he attached himself 
with persevering zeal to the fortunes of his early patron, 
and advised that ill-omened measure, the coalition cabinet. 
With less perspicacity than ‘Thurlow —for self-interest 
more than any private prejudice ruled the choice of both 
—he followed the guidance of Fox in preference to his 
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great rival, and, in the expressive phrase of Walpole to 
Swift, leaned against a falling wall. But a more decided 
mistake, into which he led his new allies, (and in political 
matters we know that a blunder is reckoned worse than a 
crime,) was on the occasion of the king’s illness in 1788, 
when Fox, at his instance, committed the indiscretion of 
hazarding a theory which every constitutional lawyer must 
condemn, that the prince of Wales had as clear a right to 
the crown, during the incapacity of the monarch, as in the 
event of a natural demise. ‘I’ll unwhig the gentleman 
for the rest of his life,’ was the triumphant exclamation of 
Pitt when he heard the hasty avowal; nor, though Fox 
and Loughborough labored hard to effect a retreat, could 
they escape without some discredit from this untenable 
position. The plottings and intrigues, which harassed the 
contending parties at this era of anxious suspense, tend to 
throw a dark shade of distrust over the political honesty of 
public men. There fell both on Thurlow and Wedder- 
burn more than a gliding shadow of suspicion. Both were 
eager, the one to grasp and the other to retain the great 
seal, and, with a vigilance quickened by his own personal 
views, lord Loughborough kept watch on the mysterious 
movements of the chancellor, and sowed alarm in the 
minds of his party. ‘‘The chancellor’s object,” he writes 
to Sheridan, ‘‘is to make his way by himself, and he has 
managed hitherto, as one very well practised in the game. 
I cannot help thinking that the difficulties of managing the 
patient have been excited, or improved, to lead to the pro- 
posal of his inspection (without the prince being conscious 
of it); for by that situation he gains a frequent and easy 
access to him, and an opportunity of possessing the confi- 
dence of the queen. I believe this the more from the ac- 
count of the tenderness he showed at his first interview, 
for I am sure it is not in his character to feel any. I think 
he will try to find the key of the back stairs, and with that 
18* 








276 Life of Lord Loughborough. [July, 


in his pocket, take any situation that preserves his access, 
and enables him to hold a line between different parties.” 
Moore conjectures, in his Life of Sheridan, that lord Thur- 
low was perhaps induced to break off so suddenly his nego- 
tiation with the prince’s party, from perceiving in the 
influence of lord Loughborough over Mr. Fox a risk of 
being supplanted in his views. The close scrutiny which 
his rival kept over him is amusingly exemplified in bishop 
Watson’s Memoirs. The scheming prelate had quoted 
Grotius to show the prince’s right on the question of the 
regency, and thus relates the sequel. ‘The chancellor, in 
his reply, boldly asserted that he perfectly well remembered 
the passage I had quoted from Grotius, and that it solely 
respected natural, but was inapplicable to civil rights. 
Lord Loughborough, the first time I saw him after the 
debate, assured me that before he went to sleep that night 
he had looked into Grotius, and was astonished to find that 
the chancellor, in contradicting me, had presumed on the 
ignorance of the house, and that my quotation was per- 
fectly correct. What miserable shifts,” exclaims the morti- 
fied and moralizing bishop, ‘‘do great men submit to in 
supporting their parties!’’ But the keeper of the king’s 
conscience had recourse to more miserable shifts than the 
mere trickery of debate. His clandestine correspondence 
with the opposition was detected, and should have been 
exposed, but the contemptuous security of Pitt suffered him 
to continue in the possession of office for two years, and 
then subjected him to the indignity of an abrupt dismissal 
—a just retribution for his sordid treachery and unblush- 
ing chicane. ‘The seals were put into commission, and 
chief baron Eyre, Mr. Justice Ashurst, and Mr. Justice 
Wilson nominated commissioners. With such ability and 
despatch did these eminent men discharge their trust, that 
when called upon to resign oflice after an interval of eighteen 
months, they were enabled to inform his majesty, that, had 
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the summons been two hours later, not a single case would 
have remained undisposed of, 

On the memorable secession of the whigs in 1792, when 
the duke of Portland, earl Fitzwilliam, and Windham, 
quitted the camp of modern whiggism in alarm at the re- 
volutionary language of their chief, lord Loughborough 
hastened to the van of the seceders, and on the twenty- 
eighth of January, 1793, was rewarded with the long-sought 
object of his toils, hopes, and intrigues, the possession of 
the great seal. The strong evidence of competent 
witnesses attests his admirable qualifications for this high 
office. ‘“ His judicial oratory,” says Charles Butler, ‘‘ was 
exquisite. ‘The greatest detractors from his merit acknow- 
ledged the perspicuity, the luminous order, and chaste 
elegance of his arguments. Like lord Camden, he frequently 
and successfully introduced law phrases into them. His 
greatest failings were, that he too clearly showed his want 
of attention to much of what he heard from the bar, and 
his want of real taste for legal learning. With this taste 
lords Mansfield, Camden, and Thurlow, were deeply im- 
bued.” But though he might display less attention than 
was due to the arguments of the bar, his graceful demean- 
or and intuitive quickness of perception rendered him a 
most agreeable judge to practitioners. Mr. Hargrave, in 
his Jurisconsult Exercitations, also speaks of the captiva- 
tions in the manner of his judgments, and of his most 
splendid judicial eloquence. 'The volumes of Vesey, which 
faithfully report these judgments, are in much esteem with 


' Among the many satires with which the press teemed on this event, the 
following, by Matthias, was the most playful, yet stinging. ‘The Serenata 
Acis and Galatea has been performed in Downing Street to a private com- 
pany. The part of Acis by Mr. Pitt, Polypheme by lord Thurlow, and 
Galatea by lord Loughborough. The baritone of lord Thurlow was quite 
Polypheme-ish, and fully sustained, but it was impossible to do justice suffi- 
ciently to lord Loughborough’s diminuendo, when he died away in the armg 
of Acis.” 
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lawyers, but of course involve questions too technical to 
interest any other than professional readers. 

From weakness of voice, and a failure in his physical 
organs, he made less impression in the house of lords than 
might have been expected from the brilliancy of his past 
career. He took a rare part in their debates, and we discover 
only the faint semblance of previous vigor in the retort which 
he made on lord Lauderdale, who had been praising the 
notorious Brissot, and avowing a pride in ranking him among 
his friends. Lord Loughborough remarked that “since 
friendships were founded on taste and sentiment, he did 
not doubt that lord Lauderdale’s friendships were always 
founded on correct principles. As there was a taste in pic- 
tures for objects in ruins, for desolated cities, shattered 
palaces, and prostrated temples, so might there be a similar 
taste in moral and political questions. Tio some minds a 
people in a state of insurrection might be a sublime object.” 
With the same lofty bearing the speaker of the house of 
lords designated a speech of lord Stanhope’s as an awful 
visitation of God, and described a motion made by lord 
Guildford as “ the thing which he held in his hand, too con- 
temptible to put.’’ This sarcastic spirit did not tend to ren- 
der him popular with his brother peers. Over his own 
court the chancellor continued to preside with daily dili- 
gence and increasing credit till April, 1801, when, on the 
retirement of Mr. Pitt, he resigned the seals, but with re- 
luctance and regret, continuing to hold them for many days 
after taking leave of the bar. His descent rather than fall 
from power was illustrated with just honors and rewards. 
A bill had been lately passed, by which he became entitled 
as retiring chancellor (the first who was so favored) toa 
pension of four thousand pounds a year ; and on the twenty- 
first of April he was created by patent earl of Rosslyn of 
Mid Lothian, with remainder, in default of heirs male, to 
the heirs male of his sister Janet, Lady Erskine of Alva. 
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He had been twice married: on the thirty-first of Decem- 
ber, 1767, to Betty Anne, only daughter and heiress of 
John Dawson, Esq., a Yorkshire gentleman of large fortune, 
who died in February, 1781; and again a second time, on 
the twelfth of September 1782, to the honorable Charlotte 
Courtenay, daughter of William, first viscount Courtenay 
of Powderham castle, but had no child to succeed to his 
titles. The evening of his days wore away placidly in a 
calm literary retreat at Hampstead, enlivened by occasional 
visits to the king at Windsor and Weymouth. He had 
been a favorite with his majesty since the suppression of 
the riots in 1780, and his social qualities rendered him al- 
ways a welcome guest in the royal circle. His death was 
very sudden. He was struck speechless with apoplexy, 
and died in a few hours afterwards, on the third of Jan- 
uary, 1805, in his seventy-third year. 

The personal appearance of earl Rosslyn was not re- 
markable, being low in stature, and spare in person. His 
thin, small, and sharp features would have had an insignifi- 
cant character, as they peeped forth out of the long and 
flowing wig, had not their effect been enhanced by an ex- 
pression of remarkable shrewdness, and by a clear grey 
eye of much brilliancy. It is related of him that, like 
other plain men of talent, Dunning and Wilkes for instance, 
whose room was all mirror, he had the weakness of per- 
sonal vanity, and lost much time before the looking-glass. 
Lord Mansfield, on the other hand, who had a remarkably 
noble appearance, declared, when sitting to sir Joshua 
Reynolds for his portrait, that he could not say whether it 
was a likeness or not, as his valet dressed him in the morn- 
ing and put on his wig, and he had not seen his face for 
thirty years. There might be affectation in this remark, 
but it is easy to account on other grounds than those of 
mere vanity for the uneasiness with which men who caleu- 
late on wielding popular assemblies should dread the ab- 
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sence of personal advantages, and seek to remove the 
disagreeable impression of the last look by taking another. 
These plain men prove, however, were there any need of 
proof, that Cicero’s enumeration of good looks is not indis- 
pensable in the requisites for an orator. We are told by 
Boswell, on his mentioning to Johnson the fact of two 
friends of his, one Cator a timber merchant and Wedder- 
burn, being particularly fond of looking at themselves in a 
glass, that the doctor was not surprised at the circum- 
stance, but refined upon it as follows: — “ They see reflect- 
ed in that glass, men who have risen from almost the lowest 
situations in life, one to enormous riches, the other to every 
thing this world can give, — rank, fame, and fortune. ‘They 
see, likewise, men who have merited their advancement by 
the exertion and improvement of those talents which God 
had given them, and I see not why they should avoid the 
mirror.” 

Though the commanding talents and flexible principles 
of earl Rosslyn had raised him to the highest elevation of 
rank, fame, and fortune, the notoriety of his character, as 
acrafty and versatile politician, deprived him of lasting 
respect and esteem. First a whig, then a tory, again a 
whig, and once again a tory, he seems to have turned in 
his political bias almost as mechanically as the ship at 
anchor, which veers round its prow at flood tide. A large 
share of obloquy, the just requital of fortunate suppleness 
and selfish tergiversation, fastened on his name through 
life. ‘‘ Wedderburn,” said a contemporary in a singular 
phrase, “even treachery cannot trust; his reputation for 
slyness is proverbial.” In the language of Butler, he had 
seldom justice done to his heart or his talents; ‘“‘ we have 
mentioned,” writes that amiable lawyer, “his dereliction of 
the whigs, to whom he first attached himself in politics, 
and its having raised against him a prejudice, from which 
he never recovered. Long he ranked among the warmest 
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and ablest friends of catholic emancipation, but in an evil 
hour he sacrificed them, at the commencement of lord 
Grenville’s administration, to the cry of ‘No Popery,’ and 
instilled into the royal ear the scruples of the coronation 
oath. It is said his lordship afterwards repented of this.” 
The worthy author of the preceding paragraph shows un- 
consciously what injustice must have been sometimes done 
to lord Rosslyn. His voice could not have swelled the cry 
which drove the Grenville cabinet from office, for it was 
mute in death a full year before the commencement of that 
administration. ‘The proneness of friends to impute bad 
motives to his conduct is also amusingly shown in a story 
told by the late lord Erskine. ‘‘In walking home, one 
dark November evening, across Hampstead Heath, I met 
Loughborough coming in an opposite direction, apparently 
with the intention of meeting me. He was also on foot. 
‘Erskine,’ he said, ‘I was seeking you, for I have some- 
thing important to communicate to you.’ There was an 
unusual solemnity in his manner, and a deep hollowness in 
his voice. We were alone. The place was solitary. The 
dusk was gathering around us, and not a voice—not a 
footstep was within hearing. I felt as Hubert felt, when 
John half opened, half suppressed, the purpose of his soul, 
in that awful conference which Shakspeare has so finely 
imagined. After a portentous pause, he began — ‘ Erskine, 
you must not take Paine’s brief.’ ‘But I have been re- 
tained, and I will take it, by G—d,’ was my reply. The 
next day I was dismissed from the prince’s council.” The 
story, thus pompously given, resolves itself into the sim- 
ple fact, that lord Loughborough went out of his way to 
give a valuable caution to an old friend on the point of 
doing a very imprudent thing, and got compared to a 
villain hinting assassination for his pains. But still, mak- 
ing every allowance for mistake and misinterpretation, 
there will remain no little insincerity to explain, no slight 
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inconsistency to condemn. The champion of Wilkes and 
friend of lord North, the assertor of the prince’s absolute 
right, the defender of the king’s prerogative, the counsellor of 
Fox and colleague of Pitt, could not be united in the same 
person without a flagrant breach of consistency. He kept 
his place at court, like the first earl of Wiltshire, by being 
a willow, not an oak. Out of such pliant materials may 
be made the wearers of green ribbands, earls, chancellors ; 
but of harder and firmer texture must that statesman be 
wrought, who would take large, disinterested, and prospec- 
tive views of the interests of states, and would wish to be 
revered by future generations as a single-minded patriot, 
and philosophic lover of his country. As a legislator, lord 
Rosslyn attempted more than his predecessor, but that was 
not much. Perceiving the ruin in which many families of 
opulence had been involved by the facility of granting 
annuities, young men of large fortune being in their minori- 
ty the common prey of usurers who granted them annuities 
on the most extravagant terms, he introduced and carried a 
bill to remedy the evil. ‘‘ A young man,” to use his own 
eloquent language, “in the disposal of an annuity, is in a 
state of debauch; for it is like dramdrinking, it irritates, 
and inflames, and deadens.” His bill enacted that no 
annuity should be valid from a grantor under twenty-one, 
and contained many useful provisions; but with an ill 
success not unfrequent even among able lawyers when 
framing acts of parliament, the wording of the statute was 
too imperfect fully to attain its object. It may be consola- 
tory to those county members, who, in the ardor of patriot- 
ism, are fond of trying their hand at bills, and get laughed 
at for their pains, to be informed, that the annuity act, 
framed and brought into parliament under the highest legal 
auspices, was repealed on account of its inaccuracy ; — that 
the repealing statute has been explained and amended by 
three subsequent acts, and even yet stands in need of fur- 
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ther revision! The favorers of exact morals will approve 
of a standing order which the chancellor introduced, that 
a clause should be inserted in every divorce bill, to prevent 
the marriage of the adulterer with the adulteress. It is to 
be regretted that a clause of such excellent tendency, what- 
ever hardship it may work in some few isolated cases, 
should have become a mere matter of form, being regularly 
inserted by the lords and as regularly rejected by the com- 
mons. Lord Auckland’s bill for making adultery punisha- 
ble as a misdemeanor met also with his approval, and was 
adopted by the lords, but thrown out in the lower house. 
In the animated discussion which took place on this measure, 
lord Clive, at that time lord chancellor of Ireland, de- 
clared that, in his opinion, marriage was a mere civil con- 
tract; and that, where that contract was declared void by 
a competent jurisdiction, the parties were at liberty to marry 
again. The chancellor, at the earnest and particular re- 
quest of bishop Porteus, took occasion to give a direct con- 
tradiction to lord Clive’s assertion, by the averment that 
marriage was not only a civil institution, but also a divine 
ordinance, and that it was uniformly so considered by the 
laws of England. Lord Rosslyn advocated temperate legal 
reforms, and suggested the expediency of a measure, which, 
in vain attempted by sir Samuel Romilly, has at length 
(under the auspices of his son) received the tardy consent 
of the legislature —the subjecting freehold estates to the 
payment of simple-contract debts. At his instance, also, 
when compelled to confirm the provisions of the will of the 
sordid and selfish Thellusson, who sinned in his grave by 
defrauding his immediate descendants, a bill was passed, 
with the unanimous approval of the legislature, to prevent 
wealthy testators from suffering their hoards to accumulate 
without division beyond a given period; and to fix a limit, 
which, whilst it consulted the general interests of the com- 
munity, should not interfere too arbitrarily with the rights 
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of individuals over the disposition of their property. In 
common with the other judges of the day, lord Lough- 
borough entertained conscientious, but unfounded, scruples 
as to changesinthecriminal law. When a bill, drawn up by 
as Mr. Wilberforce, directing the judges to order the bodies of 
all convicts for burglary, robbery, &c. to be given to a sur- 
geon for dissection, had passed the commons, and was in- 
troduced into the house of lords, he dwelt with much force 
on the impropriety of men not conversant with law turning 
projectors in respect to it, and, in moments of vivacity, 
coming forward with raw, jejune, ill-advised, and impracti- 
cable schemes, for the alteration of the mode of distributing 
and carrying into execution the criminal justice of the 
country. “ As attorney-general, he had always thought it 
his duty to check the introduction of every such project: 
and, in one instance, which he particularly remembered, 
where it had happened that a convict for a great offence, in 
suffering the sentence of the law, was accidentally deprived 
of his life (in the pillory); on that occasion a gentleman 
of known humanity (Mr. Burke) proposed to change the 
mode of the punishment, and make it death in future. He, 
at the time, repelled the project, and, though he was satisfied 
that its having been proposed arose from the most laudable 
motives, and that it was with a view to make the sentence 
of the law more lenient than it was, he had been then, as 
he now was, of opinion, that the judges were the persons 
with whom alterations of the conduct of criminal justice 
ought to originate.” He strongly approved of the stat. 25 
Geo. II., which, in cases of murder, destined the body of 
the criminal to dissection. The repeal of this act may be 
deemed of doubtful advantage, for it was found, according 
to the testimony of this experienced judge, most serviceable 
to the community; criminals, hardened in vice and practis- 
ed in villany, had stood with a firm countenance during 
trial, and had even heard sentence of death passed on them 
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without emotion; but when the judge informed them that 
their bodies were to be deprived of sepulture, and that they 
were to undergo a public dissection, their countenance 
changed, they grew suddenly pale, trembled, and exhibited 
a visible appearance of the extremest horror. ‘This sort of 
exhibition had always made a forcible impression on the 
minds of the by-standers, and, he had not the smallest 
doubt, was attended with the most salutary consequences. 
His objections to another part of the bill, which proposed 
to change the barbarous punishment of women, convicted 
of high and petty treason, from burning to hanging, are 
entitled to much less weight, and, however specious, revolt 
the more humane and liberal feelings which now happily 
prevail. ‘‘He saw no great necessity for the alteration, 
because, although the punishment as a spectacle was rather 
attended with circumstances of horror, likely to make a 
more strong impression on the beholders than mere hang- 
ing, the effect was much the same, as, in fact, no greater 
degree of personal pain was sustained, the criminal being 
always strangled before the flames were suffered to approach 
the body ; and this sentence, such as it was, was rarely in- 
flicted, convicts being generally indicted on the other stat- 
utes, which made the convict subject to transportation only, 
so that burning for coining was not inflicted above once in 
half a century.” ‘The feelings of the man of humanity 
were in perpetual conflict with the callousness of the law- 
yer, and it is to be regretted that he did not give them fairer 
pla . With the benevolent object of improving the con- 
dition as well of criminals as of debtors, lord Rosslyn allow- 
ed a little treatise of his to be published in the year 1793, 
“On the State of English Prisons, and the Means of im- 
proving them.” 

He had acquired an estate in Yorkshire by his first mar- 
riage with Miss Dawson, on which he occasionally resided, 
and qualified as a magistrate for the West Riding. In this 
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character he took an active part in the establishment of a 
police within the house of correction at Wakefield, a prison 
which is quoted at the present day as a model of discipline. 
His work is written in a plain, forcible, business-like style, 
and contains many useful hints and observations. He 
suggests that houses of correction should be so constructed 
as to prevent the loss of liberty from being aggravated by 
any unnecessary severities, and shows that the old style of 
building ought not to be adhered to. ‘'The common 
prisons were formerly placed in the fortresses, and the com- 
forts of the prisoners less attended to than their safe custody. 
When houses of correction were first erected, there were 
no other models for their construction than the gaols, and 
of course they were formed on a plan to keep the prisoners 
safely with little attendance, in a narrow space, and with 
few openings for light or air. The close air and squalid 
condition of a prison, ‘squalor carceris,’ were by many 
considered as the necessary attributes, and even men of 
respectable judgment have supposed, in the case of debtors, 
that the filth of the prison was a proper means of compell- 
ing them to do justice to their creditors. This prejudice (for 
it is not entitled to be called reasoning) is no less inhuman 
than senseless ; for it supposes all debtors able but unwill- 
ing to pay: it afflicts those most who deserve it least — the 
man of sensibility ; and it forgets that habit, with most 
men, deadens the disgust they feel from the loathsomeness 
of their situation.”” ‘The humane magistrate draws a fright- 
ful picture of many houses of correction, and suggests 
valuable improvements: ‘'T’o a place so circumstanced, 
loathsome with disease, where all the day is consumed in 
perfect idleness, and every vice is huddled together, every 
good habit destroyed and every bad propensity promoted, to 
commit the youth of either sex, and that for the purpose of 
correction, is a grievous reproach to the laws of a civilized 
country! What then is the remedy to be found for this evil ? 
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It is short and plain;— work. It has been and may again 
be said, how shall every one be compelled to work, when it 
avails nothing? The answer is easy. By seclusion and 
spare diet. Seclusion does not mean absolute and profound 
solitude, which ought to be reserved for very serious cases, 
and applied with due discretion : it means, that during the 
night there should be an entire separation, and in the day 
that the intervals of communication should be short and in- 
terrupted, and under the eye of the keeper, and that all the 
continued hours of work should be solitary. ‘There is noth- 
ing in this state which a feeble mind cannot endure, but 
there is enough in it to produce a sober temper in any mind 
capable of being reclaimed.” ‘The prudent caution of the 
pamphlet, as to the size of the new prisons, will not be held 
in slight regard by those who have seen the penitentiary at 
Millbank heave its heavy battlements from the waters like 
some ancient fortress, and have heard its cost computed at 
two hundred and fifty thousand pounds. ‘It is with reluc- 
tance that one finds fault with schemes so perfectly well in- 
tended as the new prisons, but certainly they have been 
erected on too large a scale. Several houses of correction, in 
particular divisions, are of more benefit than one great house 
for a whole county. Besides, the success of the reform will 
render a part of these buildings useless, for the number of 
the prisoners will be exceedingly diminished when they are 
kept in proper order.”” ‘This prophecy must be regarded as 
visionary, notwithstanding the diffused education of the 
lower orders; but it is pleasant to know that increased 
civilization has accomplished the concluding wish of the 
philanthropic judge. ‘‘If this system of labor and seclusion 
could be established fully, it would have more permanent 
effect to reform the offender, and to deter others, than 
transitory public examples; and we might hope speedily 
to erase from the law a number of capital sentences which 
a judge is obliged to pronounce, when the greater part of the 
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audience knows they are not meant to be put in execution, 
lessening thereby the impression which such sentences ought 
to make, when the law should be armed with all its terrors.” 

The private character of lord Rosslyn appears to have 
been very amiable. Beloe, an attached friend and client, 
gives in his ‘‘ Memoirs of a Sexagenarian,” a delightful 
portrait of his private hours. The manners of the chan- 
cellor were, he says, conciliating and agreeable, displaying, 
according to his graphic description, the demeanor of a 
highly-polished gentleman, who bore his honors without 
insolence, or oppressing his inferiors by an affected con- 
descension. As patron of the king’s livings he displayed a 
kindness in his mode of granting a favor, which greatly 
enhanced its value. He would often say, when he gave 
away preferment, and more particularly to those whose 
merits were their only recommendation to him, ‘‘ go to my 
secretary and desire him to prepare the presentation for my 
fiat immediately, or I shall have some duke or great man 
making application, whom I shall not be able to refuse.” 
He was particularly desirous of so giving his preferment 
away, that, if practicable, the parishioners themselves might 
be satisfied. More than once he has disappointed friends 
for whom he intended to provide, in consequence of peti- 
tions from parishioners in favor of some meritorious curate. 
His courteous manners formed a striking contrast to the 
rude and unfeeling deportment of his predecessor, who 
seemed to take a mischievous delight in sporting with the 
feelings of the clergy. In this spirit lord Thurlow asked 
Beaufoy, who, on coming to dinner, introduced a Yarmouth 
curate, why he brought his d—d parson with him. ‘‘Show 
him in—show him out,” were the short salutation and 
dismissal, which he thundered in the ears of an unlucky 
clerical petitioner. Lord Rosslyn, on the contrary, always 
received the humblest clergyman with graciousness and 
affability, and has often been heard to lament that his situa- 
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tion as chancellor was very painful to him, from his being 
compelled to refuse petitions which had the strongest claims 
on his humanity. He would facetiously observe that his 
great livings gave him no trouble, their designation was 
either anticipated or easily determined; but for his smaller 
livings he had always a multitude of applications, and 
seldom or ever one without seven or eight small children 
at the end of it. 

Learned himself, and a real patron of learning in others, 
he did not scruple to serve a scholar from the circumstance 
of his differing in opinion materially from himself, on cer- 
tain political questions of great magnitude. For example, 
nothing is more notorious than the warm, strenuous, and 
active part which he took against Mr. Hastings; yet he not 
only endured, but admitted to his table, and in some degree 
to his confidence, those who, he well knew had been zeal- 
ous advocates of that illustrious person, who had spoken, 
written, and, if we may so say, had fought in his behalf. 
Other instances might be adduced. Perhaps he is the only 
chancellor, at least of modern times, who gave preferment 
to literary men merely as such, and with no other introduc- 
tion or recommendation than the merit of their works. 
Lord Thurlow, indeed, had the character of being friendly 
to literary men; but there is no example on record of his 
having acted with similar, and if the expression be warrant- 
ed, with such disinterested liberality, unless his patronage 
of Potter, the translator of Aschylus, be excepted, to 
whom he gave a prebendal stall in the cathedral of Norwich. 
He had been Thurlow’s school-fellow, and came to London 
to make personal acknowledgments of his gratitude, but 
had the surly communication, “let him go home again, I 
want none of his Norfolk bows!” It redounds to the hon- 
or of Wedderburn, in earlier days, when eating his way to 
the bar, that he should have been the first to mention the 
subject of Dr. Johnson’s pension to lord Bute. He was 
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but slightly acquainted with the great moralist, and having 
heard much of his independent spirit, and of the downfall 
of Osborne the bookseller, might have suspected that his 
benevolence would be rewarded with a folio at his head. 
He ventured, however, and, in Sheridan’s phrase, success- 
fully rung the bell. Maurice, the learned author of Indian 
Antiquities, was at his instance induced to dedicate his 
work to the proud premier Pitt, too proud to be the patron 
of literary men. ‘The grateful scholar called in Downing 
street to present the minister with a copy of his book, and 
thank him for the permission. ‘The honor, sir, was to 
me,” 
missed him. "The munificence of the chancellor repaid the 
mortified dedicator for this barren notice, and secured an 
easy provision for his latter years in the British muse- 
um. When the benchers refused the use of the hall of 
Lincoln’s Inn to sir James (then Mr.) Mackintosh for the 
delivery of his lectures on the law of nature and nations, 
lord Rosslyn with more liberality interposed a request that 
they would grant permission, and on their compliance with 


said Mr. Pitt laconically, and with a slight bow dis- 


his wishes, led the fashion of hearing and eulogizing that 
able and philanthropic jurist. The penetrating mind of 
the chancellor (in this instance more far-sighted than Pitt) 
saw the absolute necessity that a popular government lay 
under, of giving some encouragement to literature, and 
leading public opinion. Under his auspices were started 
the Sun newspaper, and the British Critic, a periodical 
which in ability and power anticipated those influential 
political organs—the Edinbugh and Quarterly Reviews. 
To the perusal of miscellaneous literature lord Rosslyn 
was through life devoted, and loved the society of literary 
men. No work of particular eminence appeard without his 
desiring to know the author, if he was not already acquaint- 
ed with him; and when in the enjoyment of his exalted 
office, he would often deny himself to individuals of high 
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rank, and prefer spending the evening in social conversa- 
tion with men of low estate, but withal men of literature. 
He was very curious with respect to all new publications 
of voyages, and travels, and exercised a scrutinizing jealousy 
and suspicion on the subject of their accuracy. There is re- 
corded an amusing instance of his good-humored pleasantry 
— the ascribing a fictitious speech to lord Erskine, to quiz 
his habit of self-praise. The egotism of that eminent plead- 
er is proverbial, and so happily was his manner hit, rather 
than caricatured, by the chancellor, that the audience deem- 
et’ his inventive faculties a mere exercise of memory. 
Erskine, he said, giving an account of some public meet- 
ing, opened to this effect: ‘‘ As to me, gentlemen, I trust 
I have some title to give my opinion freely. Would you 
know whence my title is derived? I challenge any man 
amongst you to inquire! If he ask my birth — its geneal- 
ogy may dispute with kings! if my wealth, it is all for 
which I have time to hold out my hand! If my talents — 
no! of these, gentlemen, I leave. you to judge for your- 
selves!’’ ‘The considerate kindness of lord Rosslyn to 
those who required it, was not less conspicuous than his 
wit. Having a scholar at his table, who had treated of 
multifarious subjects with a venal pen, lord Rosslyn intro- 
duced the subject of his different works, and addressing him, 
observed, ‘‘I liked such a book of yours exceedingly, it 
did you much credit, but what could possibly induce you 
to print’?—here he named another book. The guest 
bowed, and merely replied, ‘‘res angusta domi.” Lord 
Rosslyn replied, ‘I am perfectly satisfied with your 
answer.” It has however been imputed to him as matter 
of reproach, that he gave the literary men whom he dis- 
tinguished a pittance only; and did not, even with respect 
to the few for whom he professed the greatest regard, make 
any efforts to raise them to the more elevated honors of 
their profession. Whether this reproach be justly merited 
19* 
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or not—and never was man more libelled by the race of 
scribblers, from Whitehead and Churchill to Junius and 
Sheridan, than lord Rosslyn—many instances remain to 
prove that he was exceedingly liberal to members of his 
own profession, and to scholars in distress. He sent that 
amiable lawyer Fearne, when in embarrassed circumstan- 
ces, a present of a hundred guineas, and concealed the gift 
of a like sum to poor Hargrave, the learned editor of Coke- 
Littleton, under the name of loan. The ex-chancellor of 
France, Barretin, on his emigrating to England from the 
terrors of the Revolution, was supported at his brother 
chancellor’s expense. An excessive disregard of money is 
said to have been a prevalent defect in his character, and, 
it is added, that his generosity proved a bane, for want of 
prudence. He is represented to have been always in pecuni- 
ary difficulties, and has been unjustly suspected of gambling 
by those who knew that the state carriage was sometimes 
missing, and could not find, in improvidence and absence 
of forethought merely, sufficient cause for his distress. It 
is a curious proof of the luxurious wants of society, and 
the exactions which they require, that during the present 
century the heads of the church and the law, notwithstand- 
ing their ample endowments, should have been subjected 
to the indignities of embarrassed fortune, without any 
marked expensive habits of their own. 

Such is a short but honest notice of the career of earl 
Rosslyn — eminent in public, engaging in social, and amia- 
ble in private life. It may excite surprise, that the memory 
of a man should not be held in higher regard, who swayed 
the house of commons as an orator during the most elo- 
quent period of its annals, who confirmed the national 
councils by his wisdom in several emergencies of difficulty 
and danger; and, presiding over courts of law or equity 
for the long term of twenty-one years, by his impassive 
temper, learning, and deportment, conferred dignity even 
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on the highest office of a judge. The reason of the general 
disesteem, into which his name has drifted, will be found to 
be the want of good faith and absence of political rectitude, 
which marred the features of his character. He might 
have been, in the proud eulogy of bishop Lowth, swmmo 
in loco vir summus; he was content with the situation 
summo in loco, without the character. He might have 
trod the broad and open path of honor as a consistent 
statesman —he preferred the by-roads to a court, and 
wound his way through them with the cleverness of a 
trickster. His failings and their punishment should read a 
memorable lesson to public men. Having many of the 
essential elements of greatness, he rose to the highest eleva- 
tion of rank without being duly honored, and diffused 
pleasure in society without winning esteem. 


ART. II.—THE CRIMINAL RESPONSIBILITY OF JUVENILE 
OFFENDERS, IN CONNECTION WITH SUITABLE HOUSES 
OF RESCUE AND REFORMATION. 


[By C. J. A. Mittermaier, professor of law, at Heidelberg.] 


Tue criminal responsibility of juvenile offenders may be 
considered under several aspects: I. So far as a period is 
fixed up to which the law never presumes the responsibility 
to be well founded, so that, on no condition, can punishment 
be inflicted on one who has not reached this period, namely, 
the twelfth year; Il. So far as from a certain age up toa 
certain period of years (that is, from the twelfth to the six- 
teenth year) the law presumes nothing in regard to crimes 
committed by such persons, but requires that the judge, in 
every single instance, shall first decide the preliminary ques- 
tion whether the person accused possesses the maturity and 
cultivation of mind necessary for responsibility ; IIL. So far 
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as even with those who have passed the age designated by 
the foregoing consideration, the law never presumes com- 
plete maturity, but considers the juvenile offender as one 
whose responsibility is lessened; IV. So far as even with 
those offenders who are already older, but still under age, 
the law allows mitigation in regard to certain punishments. 

I. The necessity of fixing by law a period from which 
responsibility shall begin cannot be denied, when we con- 
sider, that, in the great majority of cases in which young 
persons, that is, before the completion of the twelfth year, 
commit offences, criminal responsibility cannot be presumed, 
judging from experience as well as considering the condition 
of the mental and physical development of such persons ; 
that a minute criminal trial for the purpose of convicting 
the guilty person of the offence would be obnoxious in 
many respects; and that it would be very difficult to decide 
in regard to the criminal responsibility, as it is not easy to 
put oneself in the child’s state of mind and judge accu- 
rately of its criminal intent. Besides the feelings’ of the 
people would be offended, if they were to see a court of 
justice which should be vigilant only in prosecuting real 
crimes, occupied with cases which appear to every un- 
prejudiced mind as mere puerile pranks of children, who 
would be better left to domestic discipline. It is, therefore, 
generally * acknowledged, even in countries where legislation 
has not yet established such a period,’ that it is necessary 
to fix upon a period from which criminal responsibility is 
to commence; but the great difference, in establishing 
this period, is surprising. While, on the other hand, the 


' Kitka, in the Journal: the Jurist, edited by Wildner, Vienna, 1840, Vol 
iii. p. 10. 

* Kitka, in the Archives of criminal law, 1834, p. 121; Ionge van Ellemeet 
Diss. de minore etate noxium et penam tollente. Trajecti, 1831. 

3 Hellie, Theorie du Code pénal, Vol. ii. p. 158, 166; Rossi, Traite de droit 
pénal, Vol. ii. p. 156. 
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code of Bavaria excludes from responsibility only children 
under the age of eight years, that of Wurtemberg children 
under ten years, and those of Baden, Saxony and Hanover, 
children under twelve years old; the code of Brunswick 
adopts the rule that children under fourteen years old can- 
not be punished. ‘This age is also adopted by the code of 
Austria in regard to crimes, though, in regard to offences 
against police regulations, children under ten years of age 
only are held non-responsible.’ Interesting discussions on 
this question are to be found in the debates of the chambers 
of Baden, Hesse and Holland. In the second chamber of 
Baden, the proposition was made that criminal responsibility 
should first commence with the fourteenth year. 

In the second chamber’ in Baden, the proposition was 
made that the criminal responsibility should first begin 
with the fourteenth year; in the chamber in Hesse,’ the 
committee of the second chamber had already proposed to 
adopt this period, but both chambers adopted by a majority 
the proposition of the original outline, to declare the twelfth 
year as the age when criminal responsibility should com- 
mence. No doubt there are important reasons for adopting 
the fourteenth year as the age of responsibility.“ For the 
whole matter seems to depend partly upon this, that the legis- 
lator select a year, which in the great majority of cases, is the 
one in which a young man has attained the requisites for 
responsibility, and partly that this period is one which ap- 
pears like an era in life. This seems to be the fourteenth year, 
when the child leaves school, and, by admission to the Lord’s 


' Bavarian Code, art. 121; Code of Wurtemberg, 95; of Saxony, sec. 66; 
Projected code of Baden, art. 74; Code of Hanover, sec. 83; of Brunswick, 
sec. 30; of Austria on police-offences, part ii. sec. 4. 

® Verhandlungen, Protokollheft, V. p. 201. 

3 Report of Committee, p. 93; Debates of second chamber, session 134, 
p. 39. 

* Also, the motives for the code of Brunswick, p. 20. 
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supper, has attained its necessary religious education, and 
when at the same time, it attains its physical development 
through the puberty which commences in this year and 
which has, as is known, great influence upon the mind. 
The fourteenth year recommends itself also by the consider- 
ation that the punishment of persons under fourteen bears 
more the character of chastisement, and should be more calcu- 
lated for the correction of the juvenile offender, and that, for 
the attainment of this purpose, very little can be done in our 
institutions for punishment. On the other hand, still more 
important reasons influence the legislator to fix the twelfth 
year as the period up to which no criminal responsibility 
can be presumed. In our circumstances of living, physical 
maturity takes place, soon after the twelfth, especially with 
children in cities; children of this age are brought more 
into social relations, and, in the country, they leave their 
parental homes, to work for their livelihood, and, by this 
means, they obtain more opportunity to obtain the knowl- 
edge of good and evil. Moreover we must rely also upon 
the innate moral feeling which is already more cultivated in 
a child after the age of ten, and still more developed by reli- 
gious instruction and education, and which,in many crimes, 
for instance in theft, teaches the unlawfulness of certain 
actions. Experience shows, that, among persons between 
twelve and fourteen years, especially in large cities, there 
are precocious offenders corrupted frequently by bad ed- 
ucation, seduction, and opportunity, who are fully aware 
of the unlawfulness (wickedness) of their actions. If now 
we adopt first the fourteenth year as the age of respon- 
sibility, too many of such persons, early corrupted, are de- 
clared as not responsible by means of a legal presumption ; 
it is made impossible for the judge, to decide on the respon- 
sibility, though it be shown ever so clearly by the circum- 
stances of the particular case; and the juvenile offender, 
whose early maturity in the path of vice is manifest, is pro- 
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nounced to be a person that cannot be punished, and thrown 
in the class of actual children ; though his very aspect 
shows, that he has attained a sad precocious maturity. The 
people, seeing the decisions pronouncing impunity in cases 
that attract attention’ and in which there is no doubt as to 
the culpability of the guilty, grow indignant and begin to 
doubt the justice of the state. 

The danger is not so great, when a young person, over 
twelve years old, is arraigned in court’ for a transgression, 
as, when, on account of a legal presumption, he cannot be 
pronounced responsible at all; in the former case, the judge, 
when he finds his responsibility unfounded, can easily pro- 
nounce this by his decision. 

If we now declare ourselves of opinion that the twelfth 
year should be adopted as the one before the completion of 
which the legal presumption pronounces the juvenile offend- 
ers non-responsible, yet it becomes important to consider 
the connection of our question, with the measures which 
legislation adopts in regard to cases, where a young person 
who has not yet attained the legally fixed age is accused 
of an offence. We find here at once an obnoxious indis- 
tinctness and insufliciency of legal enactments. ‘The Prus- 
sian common Jaw (Landrecht) (part ii. tit. 20. art. 16, 17,) 
directs that minors may be punished to prevent future trans- 
gressions, but never to the full severity of the law; and a 
rescript* orders, that, against minors, no real criminal pro- 
ceeding and hence also no criminal arrest shall take place, 
that the judge in cases where punishment of minors must 


1 For instance, in cases that occur not very seldom, where even gangs of 
thieves of juvenile persons disturb a city. 

2 We shall show, in another place, that particular regard must be had as to 
the manner of proceeding against juvenile offenders, particularly in countries 
where the proceedings are public. 

3 Of the 25th April, 1796; of 14th March, 1815; in Mannkopf’s Prussian 
Criminal law, p. 10. 
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take place, shall assume the place of him who has the right 
of domestic discipline. In the Bavarian code only children 
under the age of eight are pronounced non-responsible, 
without directing at all what shall be done with them. By 
a royal order in Saxony,' for the execution of the sixty-sixth 
article in the code,’ it is required, that in cases of the article 
sixty-six, in which it appears proper to send the offender to 
the house of reformation, the courts of examination, when 
they are at the same time magistrates of the police, shall give 
a report to the proper directors of the circuit, but where there 
are separate police-magistrates, to leave to them the further 
procedings. The code of Wurtemberg’ only declares, that 
children under ten years shall not be held accountable, 
reserving to the police the right of ordering measures for 
reforming them, if necessary. A proposition, made in 
the second chamber in Baden, to leave to the courts the ad- 
vising of means of correction, was rejected.* In the gen- 
eral states of Holland,‘ there was great opposition to the 
law that children under ten years old should never be held 
responsible, and that up to the sixteenth year milder punish- 
ment should always be inflicted; it was however adopted 
with this modification, that, when a young person under ten 
years old commits a crime, and the age is proved, the judge 
may dismiss the case and decide that the person shall be 
restored to his parents or guardians, or order that he be sent 
to an appropriate institution. Of all modern legal systems, 
that of Brunswick alone saw the necessity of determining 


1 Of July Lith, 1839. 

2 According to which, it is ordered, that, when children under 12 years of 
age commit an offence, the judge shall, according to circumstances, order an 
appropriate punishment by the parents, or by other persons, in case the first 
cannot be done under the circumstances, or he shall send them to a house of 
reformation. 

3 Debates, Protokollheft, V. p. 198. 

4 Voorduin, Geschiedness en beginselen der Nederlandsche Wetgevens, ix. 
deel, p. 344 - 349. 








1842. | Reformation of Juvenile Offenders. 299 


precisely by law the manner of proceeding in the case of 
children that commit offences when under the age of four- 
teen. By this law, the manner of proceeding allowed to the 
police against such children, is thus regulated: 1. Corporal 
chastisement, not more than fifteen lashes, which are only to 
be adjudged, in case the physician declares the actual execu- 
tion of the same to be injurious to the health of the child; 
2. confinement not more than three months, to be executed 
either in one of the jails or in the dwelling of the parents ; 
3. placing them with respectable strangers for education ; 
4. sending them to a house of reformation. With child- 
ren under the age of seven years, these measures of the 
police are not to be enforced; the magistrate has only to 
provide for proper measures of security and education. 
With children under nine years of age, corporal chastise- 
ment or confinement in the dwelling of the parent, or put- 
ting them under stranger guardians may be ordered, the 
latter only in case the wickedness of the offender requires 
it, or when the cause of the criminal transgression is found 
only in neglected education, and the same would be pun- 
ished with hard labor or still severer punishment. None 
of these punishments can be imposed (an action for in- 
demnification lies against such an order) unless the fact of 
guilt is proved to the court. In connection with this law 
is the house of reformation and the work-house, erected in 
Bevern since 1833," in which there is a separate depart- 
ment for juvenile offenders who are properly educated 
there. A minister of the gospel and a teacher are appointed 
for this particular purpose. Persons may be sent there for 
not less than three months and for no longer a period than 
five years. 'The measures of discipline are accurately 
pointed out by law. If, we now ask, what is generally 
done in Germany, when a child under twelve or fourteen 


' Law thereon of 29th July, 1833, and ordinance for the execution thereof 
of the same date 
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years of age (according to the rule of the law in regard to 
the want of responsibility), commits a crime, experience’ 
shows us a sad picture. There are states in which the 
court directs by the sentence, in which the want of responsi- 
bility is pronounced, what kind of correction shall be had, 
for instance, confinement in the jail of the place’ for three 
months, or corporal chastisement of twelve stripes, or 
where the court orders that the child shall be restored to the 
parents for domestic correction. ‘This proceeding is not 
suitable to the purpose. The courts are frequently unable 
to see and judge of the peculiar circumstances. ‘The court 
orders, for instance, restoration of the child to its parents; 
but these are sometimes bad themselves; they have, perhaps, 
neglected the child, and favored its bad tricks; or they are 
weak and too indulgent towards the child, or too poor to 
give him a proper education. In case the sentence of the 
court orders confinement in a police jail, the execution of it 
is apt to be rendered impracticable by the miserable condi- 
tion of the proper institutions of the place. When corporal 
chastisement is ordered, new difficulties arise, for instance, on 
the question whether the police magistrate shall have the 
chastisement executed in private, or publicly, (as the writer 
knows a case where the magistrate relied upon the neces- 
sity of giving a public example). When the sentence orders 
that the parents shall punish the child, we must ask: who 
sees to the execution of the order? shall, for instance, the 
police have the right to be present at the execution of the 
punishment, to control the father? 


! The university law faculties, to which the legal proceedings of so many 
countries were sent, afforded a good opportunity of becoming acquainted with 
the practice of different countries. 

* For instance in a sentence against a female juvenile incendiary, tried in 
a patrimonial court in the north, this was ordered ; the village in which the 
parents lived was small, and had a miserable jail, in which the health as well 
as the morals of the child were endangered. 
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If we leave it to the board of directors, ( Verwaltungs- 
behorde), to enforce what is most appropriate, yet not all 
difficulties are removed; for even here many embarrass- 
ments present themselves to the police magistrates.' Ex- 
perience teaches, that many magistrates order corporal 
chastisements, in such cases, as a means of education, in 
order to make a lasting impression. But to apply this to 
children, we think injurious and inconsistent, according to 
our most careful information from experienced physicians 
and psychologists. ‘The injurious effect becomes evident, 
when we consider its influence upon health,*? and upon 
the moral development of the child, because the sense of 
honor is apt to be offended in a child by a correction ordered 
by public authority. The inconsistency, however, must be 
evident to every one who considers that a correction ordered 
by a public authority, which, as in Germany, has a right to 
punish, appears as punishment, which is incompatible with 
the want of responsibility presumed by law. Also another 
measure, generally adopted by the police in such cases, 
namely; that of placing the child with a respectable fam- 
ily, has its difficulties. Here also experience teaches, that 
the child must generally be placed with rather poor families, 
and often with the officers of the police and court, because 
the wealthy citizens are uften unwilling to take such neg- 
lected children. These poor persons and _ police-officers 
may be ever so honorable, yet there is a want of security, 
that they are also possessed of the qualities requisite to 
make good educators of children particularly neglected. 


1 Nor is it proper that the court, as such, should get far-fetched informa- 
tion in regard to matters necessary for its decision. 

? The physicians of the court take things too easy; they are not at all 
able, from a slight examination, to judge correctly of the true state of health 
of the child. 

3 In cases where there are no institutions of rescue, of which we shall 
speak directly. 
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Experience, therefore, gives no favorable testimony to this 
way of disposing of children. No doubt, every one, who 
pays more minute attention to the subject, feels the close 
connection’ of the public life of the state with the domestic 
power and the school. ‘The difficulty only lies in drawing 
the proper boundary. The French law gives the father 
the right to have his child put in confinement; we know 
however, how much public opinion is set against this meas- 
ure, and what little benefit this kind of confinement pro- 
duces. It would be desirable that parental education and 
the activity of the public authorities should operate hand in 
hand. It no doubt is very laudable to speak of the necessity 
of not injuring the delicate relations of family life, by means 
of the state; but there are cases, where domestic education 
is of a baneful character, where the corrupt example of the 
parents poisons every moral germ in the child. In such 
cases, the government of the state must have the right to 
take the place of domestic discipline and to provide for edu- 
cation. It is, however, absurd to demand that the crim- 
inal court shall be the educator; it can only take care that 
a proper education be given. Here the so called institutions 
of rescue for neglected children prove beneficial. ‘The ex- 
cellency of the spirit of associations shows itself here, which 
calls into existence societies for the education and reform- 
ation of neglected children. England was the first coun- 
try that put into operation institutions for this particular 
purpose, whilst Italy, the country in which the spirit of 
beneficence has founded more extensive institutions than 
any where else, had a regard already in the middle ages, in 
many cities, to the education of poor children, and especially 
also of children of criminals.* In the year 1780 a certain 


* See the observations of Abegg, in Demme's Annals of criminal law, Vol. 
ii. p. 1; Hehbach Beitrage zum Strafrecht, p. 152; Julius on the Moral Con 
dition of North America, ii. p. 333. 

* How many excellent institutions have risen already since the 14th 
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Robert Young founded, in London, a philanthropic society 
for the prevention of crimes.’ It consists of two depart- 
ments, one for indigent children of criminals, and the other for 
juvenile offenders that are commended to the institution by 
the courts. When the latter, after having been two years 
in the second department, have behaved well, they can be 
put into the first department. ‘The institution had, in the 
year 1837, one hundred and twenty boys, of which sixteen 
belonged to the second department, They enter at the age of 
from nine to twelve years, and remain there till twenty-one 
years old; they are properly instructed and especially in 
useful trades, by means of which they can earn their living. 
There is a similar institution for girls. An institution of 
rescue of a beneficial effect, is the society of friends of 
children, in London, founded by captain Brenton in 1830. 
Its main purpose is, to bring neglected children back to the 
path of virtue, and to prepare them for emigration in the 
capacity of able workmen. An institution founded for this 
purpose, which is given both to trade and agriculture, ex- 
ists in Hackney for boys, the other (Victoria Asylum in 
Chiswick) for girls. 

As the society is in correspondence with benevolent fam- 
ilies all over the kingdom and in the colonies, it becomes 
easy for them to obtain places for their young wards. 'T'he 
society provides conscientiously for good instruction, em- 
ployment, and religious education. Of six hundred and 
eighty-one boys and one hundred and twenty-six girls (that 
were in the institution from 1830 to 1834) four hundred and 


century in Genoa, where a proper tribunal (magistrato della misericordia), 
watched over all benevolent institutions, see in Count Petitti’s Saggio sul buon 
governo della mendicita, degli istituti di benefizenza, &c., Torino, 1837, Vol. 
ii p. 213, and page 223. 

' The Accounts of English societies are given from the reports made by 
them, in Ducpétiaux des progrés et de l’étatactuel de la reforme pénitentiairey 
Bruxelles, Vol. ii. p. 290-35; and by Julius in his work above cited, Vol. ii- 
p. 343. 
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twenty-eight children were procured places in the colonies, 
one hundred and twenty-one were taken back by their pa- 
rents, relations, or friends. Of one hundred and twenty-four, 
sent to the cape of Good Hope, only a single one was pros- 
ecuted for an offence. Another institution is the house of 
rescue, founded in 1804, for young persons discharged from 
prison; the one for boys is in Horton, that for girls in 
Hackney Road. In each of them there are two divisions, 
one for children, discharged from prison, the other for child- 
ren of bad behavior, but who have not yet committed any 
crime. Every thing is done, to instruct well the children 
(who enter from the eleventh year of their age and may 
remain up to the eighteenth) and to give them the means 
for a future honest livelihood. In the year 1834, there were 
one hundred and thirty boys and seventy-five girls in the 
institution.’ Every child sleeps in a hammock. When a 
ward of this institution is bound out as apprentice to a 
mechanic, the master receives compensation ; the child is 
all the time under the care of a patron. In Canada there 
is a special committee, which takes care of the wards that 
are sent there. Whipping is not at all used in the institu- 
tion as a means of discipline; solitary confinement in a cell 
is sufficient. ‘There have been in it four thousand five 
hundred children since its foundation. 'The government 
pays an annual contribution of three thousand pounds. 
The society keeps oversight over those that have left and 
have been bound out as apprentices or servants. 

Highly important are the remarks of the experienced 
Crawford,’ in calling attention to the disadvantages 
which houses of rescue have as their consequences, when 
they are not confined to juvenile offenders, that are dis- 
charged from penitentiaries, and when they are generally 

1 There is a good account of it by Ducpetiaux, des progrés, ii. p. 299-305. 


He visited the institution in 1834. 
2 In the Report on penitentiaries of the United States, page 43 
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extended upon children, that are given to idleness or are 
otherwise neglected. 

To a greater extent than in England houses of rescue exist 
in North America.’ The first institution of this kind was 
founded in New York in 1825. The American houses of 
rescue are for two classes of wards: namely, those who 
are punished for an offence before the age of twenty-one, 
and others that have committed no crimes, but lead an 
irregular, vagrant life, and are confined for the safety of soci- 
ety. The proper authorities decide on the admission into 
the institution, which obtains by it the rights of a guardian. 
The time for which the wards are to remain in the institution, 
is not fixed by the officers; when the young person attains 
the age of twenty, he is discharged by law. The director 
of the institution may order a discharge before that time; 
when the person discharged behaves badly, he can at once 
be sent back to the institution. In the house of rescue in 
New York, which is partly founded by benevolent private 
persons, and is partly maintained by support from the state, 
there were, from 1825 to 1835, one thousand four hundred 
and eighty children. By the criminal law of New York, 
the criminal court may send juvenile offenders under the 
age of sixteen to the house of rescue, instead of sending 
them to prison (without pointing out the length of time for 
staying there.) The house of rescue holds the middle 
ground between an institution for education and a peniten- 
tiary. 

The wards are, at night, placed in separate cells; in day 
time they work together ; instruction, particularly with refer- 
ence to teaching the young people a useful occupation, is the 
main object. Whippiug, as a means of discipline, is allowed 
in New York. A similar institution of rescue was, in 1826, 
founded in Philadelphia, and in the same year in Boston. 


1 See Ducpetiaux, des progres, Vol. ii. p. 309; Julius, North America, ii. 
p. 307 ; and Crawford’s Report. 
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The first is intended for all vagrant, disorderly children, 
whom either the proper authority wishes to send to the insti- 
tution, or whose parents and guardians, who cannot manage 
the children, desire to have sent there. The institution in 
Boston’ is founded mainly upon the spirit of moral educa- 
tion, (on which account whipping is not allowed there). The 
wards are divided intotwoclasses according to their behavior. 
The first one (for children that behave well,) falls into three 
subdivisions : first, such ones, as show a positive, regular 
and continuous striving to become better; second, such as 
evince positive and regular ; third, such as evince positive 
endeavors (without the other qualities). The mode of their 
treatment is essentially different ; the first named enjoy great 
privileges, for instance, they are allowed to go alone into town, 
and their birth days are celebrated. Similar classifications 
take place in the second division. In the year 1838 there were 
one hundred and eleven (of whom twenty-six were girls) 
in the establishment. The report of the directors on its 
success is very favorable.” Remarkable statements of the 
limited efficacy of such houses of rescue are contained in the 
opinion of the directors of the house of rescue in Philadelphia. * 

According to this opinion, there is little hope for reforming 
young persons, that are already over sixteen years old, and 
are then placed in the institution. Since the foundation of 
the house, one hundred and twenty-five children left the 
institution ; of two-thirds of the same there is satisfactory 
intelligence of their conduct. It is surprising, that these 
bad children, that come into the institution, make rapid pro- 
gress in learning. According to the experience of the direc- 
tor, it would not be desirable to enjoin uninterrupted si- 
lence on the wards of the institution. We must also men- 


1 The best description is in Beaumont and de Tocqueville, Syst¢me péniten- 
tiaire aux Etats-unis, second édition, Paris, 1836, Vol. ii. p. 220. 

2 Thirteenth annual report of the prison discipline society, 1838, p. 77. 

3 Printed in Beaumontand de Tocqueville, systéme pénitentiaire, Vol. ii. p. 234. 
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tion as an important institution in North America the Farm 
school, founded near Boston, on Thompson’s Island.’ It is 
an institution of rescue calculated for children that have 
not been punished for offences, but, who, through their be- 
havior and circumstances, cause apprehension of bad con- 
duct. It is founded on agricultural employment (the institu- 
tion owns one hundred and twenty acres of land) but aims 
at the same time at a mental and moral education. The 
institution had, in 1838, one hundred and six boys. The 
reports of its effect are highly satisfactory. When we look 
upon what France has done for the reformation of juvenile 
offenders, we must first call to mind the enactment of the 
French legislation,* by which no period has been establish- 
ed, from which the criminal responsibility is to commence, 
but every child that commits an offence® is prosecuted in 
court, so that with every one accused, who is under the age 
of sixteen, the preliminary question must first be determined 
whether he acted with power of discretion. It is to be la- 
mented, that, in 1832, when the law was under discussion, 
a proposition‘ made in the chamber of peers was rejected, 
by which the criminal proceedings should not be public, 
with children under the age of twelve. 'The code of 1809 
had done nothing for a proper treatment of juvenile offend- 
ers; it spoke of ‘‘ maisons de correction,” but in fact there 
were no such in existence. By an ordinance of April 2d, 
1819, the establishment of special departments for juvenile 
offenders in penitentiaries was ordered. ‘This order, how- 
ever, was not properly executed ; the intention of the law 
was not fulfilled, and it is with horror, that one observes in 

' The best account of it is in the 12th report of the prison discipline society, 
Boston, 1837, p. 70. 

2 Code pénal, art. 66 - 69. 

3 According to the latest criminal statistics of France there were brought 
before the Assizes, in 1838, 2 children under 10,3 under 11, 4 under 12, 6 un- 


der 13, 9 under 14, 17 under 15, 48 under 16 years of age. 
* Chauveau, Code progressif, p. 191. 


20* 
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France, in most of the penitentiaries, the shameless crimi- 
nals, that have grown old in vice, mixed up with the juve- 
nile offenders.’ Even where the directors of the institutions 
wished to introduce improvements, they found their hands 
tied by the law. In the year 1831, the government® in- 
tended to erect two special institutions for juvenile offend- 
ers; but the execution of it was defeated by considering the 
disadvantages, that must result from the transportation of 
such offenders to these institutions from the distant depart- 
ments. What the government did not succeed to effect, 
was, at least partly, called into existence by noblemen, 
who assisted through their property and energy, and by 
some single cities. The abbé Aroux founded, in Paris, a 
house of rescue for fifty boys under the age of sixteen, se- 
lected from the prisons of Paris. 

In Paris, a special prison for juvenile offenders was first 
established in a department of the St. Pelagie, and after- 
wards in the Madelonetts, and since 1836, a house of refor- 
mation for them in la Roquette. Similar institutions exist 
in Rouen, and Besancon, and particularly in Bourdeaux, un- 
der the superintendence of the venerable Dupuch, and in 
Lyons, the excellent institution of which shall be spoken of 
more minutely. The most for the improvement of the insti- 
tutions for juvenile offenders was done by the formation of so- 
cieties under the name of ‘ patronage pour les jeunes liberés”’ 
In Strasburg first (in the year 1822) benevolent and expe- 
rienced men had formed such a society, at first with the 
design of taking care of the juvenile culprits after their dis- 
charge from prison, to place them with mechanics, to pro- 
vide for proper instruction and education of the unfortunate 
and to preserve them from new temptations to vice. ‘This 


1 Justly complained of by Beaumont and de Tocqueville, systéme peniten- 
tiaire sur Etats-unis, 2d edition, vol. ii. p. 37. 

* These accounts are founded on the report of the minister Gasparin: Rap- 
port au Roi sur les prisons départementales, Paris, 1237, p. 43, 
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society is still flourishing; in the sixteenth report of 1839, 
the committee of the society gave their opinion on the differ- 
ent systems, and give the preference to the system at Gene- 
va, at least that for juvenile culprits ;' and solve admirably 
the problem of a society for the reformation of juvenile cul- 
prits, who, being discharged from the penitentiary, stand 
particularly in need of an active care and a continual con- 
trol.? The committee resolved to limit their activity not 
merely to juvenile culprits, that have been discharged from 
penitentiaries, but to extend it also to those juvenile offend- 
ers, who, by the sixty-sixth article of the code, have been 
declared as not responsible. The care of the society con- 
sists in procuring places for the young people with respect- 
able mechanics, in watching over them, and in distributing 
rewards to those who behave themselves unexceptionably.’ 
In reference to the efficacy of this society, two periods must 
be distinguished ;* from 1822 to 1833, the active influence 
of the society was exercised only generally ; from 1833 they 
saw the importance of a special control, so that every young 
man receives a special guardian who watches over him and 
makes report to the society. ‘This last arrangement proved 
to be mest beneficial. During the first period, sixty-one 
juvenile culprits were under the care of the society ; thirty- 
five of them answered all just expectations, nine behaved 
badly, and of seventeen no result can be given. During the 
second period, the society had under their care fifty-four 
young people, of whom seventeen behaved themselves well, 
and six less so. ‘T'he seventeen reports of the Strasburg 
society contain a great number of practically important re- 

' Procés-verbal de la seiziéme assemblée générale de la société pour contri- 
buer a 1’ amélioration des jeunes detenus 4 Strasburg, 1839, p. 6. 

2 We shall give some further account of it. 


3 The report justly observes that it is not necessary to make known either 


the names of the young people, or those of the families with whom they 
are placed, 


* Procés-verbal de la six-septi¢me assemblée, 1840, p. &. 
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marks. Another not less influential society for the reform of 
juvenile offenders, has existed, for a number of years, in 
Lyons. Already in the year 1806, a society was founded there 
for the improvement of prisons,’ which was beneficially ex- 
tended more and more, and, as early as the year 1812, ef- 
fected the separation of juvenile prisoners from the adults. 
The increasing number of juvenile culprits in Lyons de- 
manded the attention of the philanthropists to take more 
effective measures. Various institutions for reformation 
were tried in Lyons. Under the superintendence of the in- 
telligent de Gasparin, president of the Rhone department, 
the erection of a particular house of reformation for juvenile 
culprits was effected in the prison la Perrache in the year 
1833. The happy circumstance, that the “‘ fréres de St. Jo- 
seph,” who are united ina kind of religious order, in Ly- 
ons, took upon them the superintendence in the prisons, 
favored the society in attaining their noble object. The 
arrangement of the house of reformation for juvenile offend- 
ers shall be spoken of under the second head. Here it is 
necessary to speak of the influence of the prison-society, 
which becomes of importance particularly when the juve- 
nile offenders obtain the dangerous gift of freedom, and 
are now thrown alone upon the world with all its temp- 
tations. Here now comes in the ‘ société de patronage”’ 
with its prudent aid; already before the discharge of the 
culprit from the institution, the society receive, from the 
frere directeur, the necessary information of the behavior 
and character of the person discharged, who now receives 
a particular patron, who watches over his ward, though he 
be placed with a respectable family. ‘The act of receiving 
the ward by the society is done solemnly with exhortations 
adapted to make impression upon him and his companions. 
The patron makes, every three months, a report to the com- 


1 Compte rendu des travaux de la société de patronage pour les jeunes lib- 
erés du département du Rhone, par Orsel. Lyon, 1838. 
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mittee. The exertions of the society are successful ; of forty 
wards, that remained under the care of the committee, 
twenty-two behaved well, three relapsed, six returned to 
their families, five ran away from their masters. ‘The re- 
port describes, with excellent remarks, the peculiar circum- 
stances of the twenty-two wards, however, without giving 
their names. 

Several of them received rewards. In the last report’ 
the society give their experiences (which shall be mentioned 
hereafter) on the prison-system as applied to juvenile offend- 
ers. In 1839, thirty-six new ones were added to the forty 
that had been given up to the society, in 1838, of the wards 
discharged from the institution. Of these seventy-six, that 
were received by the society in this manner, four died, eleven 
were punished for new crimes, seven ran away from their 
masters, twelve were returned to their parents; thirty-five 
remained under the care of the society; the behavior of 
twelve of them was very good, that of ten good but not 
perfect, and that of two middling. The noblest spirit of 
humanity and of self-sacrifice, which pursues its object with 
a practical tendency, manifests itself in all the exertions 
of the society. A grateful acknowledgment is due also to 
the ‘‘ sociéié pour le patronage des jeunes liberés du départe- 
ment de la Seine,” founded in Paris since 1833. Their act- 
ive influence extends itself to juvenile culprits discharged 
from the penitentiaries. The society, who gives a patron to 
each one discharged, takes care to place them with respect- 
able mechanics, and to watch carefully over them. As the 
influence of the society depends essentially upon what is 
done for the juvenile culprits already in the prisons, the re- 
ports embrace also the improvements made in latter years, 
on part of the governments, particularly the progress of the 
new ‘‘ penitencier la Roquette.*”” We learn in reference to 


1 Deuxiéme compte rendu des travaux, &c., par Orsel. Lyons, 1840, 
? We shall give a minute account of it under the 2d head. 
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the efficacy of the society at Paris, that, since 1833, they 
took care of four hundred children, that were discharged 
from the penitentiary (and besides of twenty-six that re- 
ceived only conditional discharge.) Of these four hundred 
and twenty-six, only seventy-six relapsed (that is, seventeen 
in a hundred,) whereas, before the foundation of the soci- 
ety, seventy in a hundred relapsed.’ From the latest 
report,’ we learn, that the number of children, who, on ac- 
count of offences, were in the penitentiaries of Paris, rose, 
in 1839, up to six hundred and ten, two hundred and four 
of them were discharged and superintended by the prison- 
society. Every one, discharged, receives a patron. In the 
whole there were, from the first of July, 1838, to the thirty- 
first of December, 1839, two hundred and forty-three child- 
ren under the care of the society : some of them withdrew 
from the control of the society, twenty-seven of them were 
punished for new crimes, forty-six behaved excellently 
well, sixty-four well, without deserving particular praise, 


twenty-nine likewise well, without giving certain hope of 


their perfect reform, sixteen behaved badly. ‘The report 
gives a more minute account of those wards, that received 
rewards.* The most important institution of reformation 
for juvenile offenders, in France, is the ‘‘ colonie agricole”’ * 
founded in Mettray (one of the finest parts of France). The 
founder of this institution is Demetz, well known through 
his travels in North America, and his account of the peni- 
tentiaries there. The object of the institution is, as ‘ colo- 
nie agricole,” to receive those children, who, for want of re- 
sponsibility, are acquitted by the courts, but who are deprived 

1 By a report of the prison-society of Rouen, of 100 children discharged, 
only 12 relapsed. 

2 Société pour le patronage des jéunes liberés, Paris, 1840, p. 45. 

3 It admits of great doubt, whether it is proper, to give the names of these 
in the reports. 


4 The first call for it was made inthe writing : Société paternelle Fondation 
d’une colonie agricole de jeunes detenus & Mettray. Paris, 1839. 
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of their liberty on account of the just apprehensions they 
give; nor are all juvenile offenders of the aforementioned 
class to be received, without exception, but only those who 
have already obtained a conditional discharge. Whenever 
those, that have been received, give just reasons of com- 
plaint against their conduct, they may be sent back to prison. 
The institution is an agricultural colony, therefore all ad- 
mitted pupils are occupied in all branches of agriculture, 
and are, at the same time, instructed, according to their fac- 
ulties, in trades which can be easily pursued in the country. 
All that is necessary for their education, and to enable the 
young people to earn their bread honestly in future, is in- 
tended to be done in the institution, which ought to be no 
prison. The pupils are, in families or divisions, (each of 
which counts twenty-four children) placed under the super- 
intendence of a contremdaitre ; religious influence is one of 
the chief means of education in the institution. From the 
first report of its progress,’ it is seen, that those who 
founded the institution and carried it into practice, have 
well comprehended their problem. The report warns justly 
against following certain general forms, the application 
of which is so easily frustrated by the variety of circum- 
stances. The system of absolute isolation is, no doubt, 
more appropriate to the purpose, than the system of living 
together, which was heretofore carried out. But the report 
justly puts the question: whether it is sufficient, by this iso- 
lation only to counteract the dangers of mutual corruption, 
or whether it would not be better to effect a thorough moral 
reform of the young persons, by bringing them into new re- 
lations different from their former, in which they form better 
habits, and are prepared for a respectable life in civil soci- 
ety? ‘The institution, situated in one of the most glorious 


1 Colonie agricole de Mettray. Assemblée général des fondateurs, Paris 
7 Juin, 1840. An interesting account of the institution, by an eye-witness 
who visited it, is to be found in the Journal: Le Droit, 1841, No. 57. 
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parts of France, numbered, at its opening, twenty-three 
pupils. For the different families, into which the boys are 
distributed, separate houses are erected. The number of 
boys, that were received in ten months, amounts to eighty- 
two; the houses, that have as yet been erected, can accom- 
modate one hundred and twenty. Pupils were sent there 
from the various departments of France. The young per- 
sons, several of whom have been in penitentiaries, have 
only two and a half hour’s daily instruction; the rest of 
the time is applied to agricultural occupations; one of their 
comrades, chosen by themselves, is their direct overseer : 
discipline is strictly enforced ; though no wall encloses the 
pupils, yet no escape took place. Graver offences are tried 
by a jury, consisting of pupils selected by the board of di- 
rectors for their good behavior. Uninterrupted, but unob- 
served effective superintendence, confidence, consistency in 
the management of discipline, accustoming to industry and 
the prospect held out of reward for good behavior, have 
effected the success of this institution. 

Also in Germany they have not remained inactive, and 
we must gratefully acknowledge the institutions of rescue ' 
established in Diisselthal,* in Prussia, and in Wurtemberg.* 
An institution of rescue * founded by contributions of private 
persons, in the year 1837, in Durlach, in the grand duchy of 
Baden, for morally neglected children, operates with success. 
The object of the society is to take care of the reforma- 


1 Some accounts in Julius’s North America’s moral condition : Part ii. p. 345. 

2 This institution, that is indebted to the active influence of the count von 
der Recke-Vollmerstein for its flourishing condition, has been in existence since 
1820. We have nineteen reports before us on its result ; they show that many 
children owe their moral education to this excellent institution. 

3 In Wurtemberg, there are, in single places, houses of rescue for neglected 
children, founded through the benevolence of their inhabitants. 

4 An institution (rather for poor children) is in Lichtenthal in Baden, which 
is principally supported by the princely generosity of the Grand Duke of 
Baden. 
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tion and education of morally neglected children, whose 
offences appear to be the result not merely of levity and 
youthful inconsiderateness, but of evil disposition, on whom 
also parents or guardians have tried reform in vain, or of 
whom it is to be feared, that their parents will not restrain 
them from vice. ‘The children are either placed in families 
or educated in a house of rescue. The institution of rescue, 
in Durlach, had, in 1839, received twenty-six children ; this 
institution, which has the good fortune of being conducted 
by avery able superintendent, eujoys great success. The 
reports show, that many pupils have, as yet, not behaved 
well, and that the bad habits have not yet been removed ; 
on the whole, however, the aspect of the children in the 
institution makes a favorable impression on the spectator, 
and the reports inform us, that, every year, many pupils 
make progress for the better. ‘The most important German 
institution of rescue, which gives the best proof how much 
can be effected by an education, based upon confidence, 
through superintendents who work with fidelity and enthu- 
siasm, and at the same time with an intelligent observation 
of individualities, and by animating the religious sense, is the 
house of rescue founded in Horn, near Hamburg, for morally 
neglected children,’ which was founded by contributions of 
benevolent and intelligent private persons, and went into 
operation in the year 1833. During the first year, there were 
fourteen boys in the institution, (of whom the most were 
utterly neglected, and one among them, who, in his thir- 
teenth year, confessed to have committed ninety-two thefts). 
The institution, which is not intended for a penitentiary, 
has, for its object, to give to neglected children up to the 


1 We have before us six reports of the board of directors. The first one is 
of 1835, the last of 1840. These reports contain a number of practical re- 
marks which are of importance to every legislator and teacher. The success 
of the institution reflects honor upon the men, who act in it, as well as upon 
the founders and patrons of the society. 
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time of their confirmation, a place of refuge and an 
education, which shall supply, as much as possible, the 
place of parental care. In the second year, the number of 
admitted pupils rose to fifty-five; in the year 1837, there 
were in it seventy-four (of whom fourteen were girls). The 
number increased, so that during five years, there were 
more than one hundred children in the institution, and in 
1839, still sixty-two. The institution at Hamburg has, bet- 
ter than all other institutions of the kind known to us, 
understood the great problem of operating by freedom of 
motion and by self-dependence allowed to the children,’ 
in order to unfold their nobler faculties, and especially to 
imitate family-life, and by means of it to develop the moral 
sense. The pupils are divided into families (twelve form 
one circle, who live together under proper superintendence). 
No wall or enclosure holds the children together, as in a 
prison; yet this must by no means lead us to think, that 
the pupils are left to themselves, the strictest control watches 
over all, as in a good family; peaceable boys, who are 
chosen from among the pupils by themselves, are a kind of 
overseers. ‘This institution proves to be beneficial. Dis- 
cipline is strictly enforced, not as in a penitentiary, but in 
the spirit of domestic discipline, such as the grave father of 
a family exercises, who carefully observes individuality and 
is mild at proper times.*. The hypocrite finds, in this insti- 
tution, no advantage; the principle of freedom and of a 
family-life requires truth; falsehood is soon detected ; the 
superintendence is made easy by the spirit of family confi- 
dence.* The institution at Hamburg‘ proves especially, 
that no institution of reformation can succeed without a 
religious influence pervading all relations, without solemn 
religious exercises and church festivals, that elate the youth- 


1 Third annual report, p. 31. 2 Ib. p. 47. 
3 Fifth annual report, p. 19. 
4 See on this the first annual report, p. 16, 28 ; Sth report, p. 23. 
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ful mind, and without the active influence of a man, who, 
imbued with the spirit of christianity, awakens confidence 
by his example, and devotes himself to his sacred calling.! 
This institution is, however, also of a practical nature; they 
do not confine themselves merely to pious admonitions, but 
they instruct and properly occupy the pupils in all kinds of 
knowledge, useful for after-life. The management of the 
household, introduced here, deserves to be, generally, imi- 
tated. Encouraging are the fruits of the labors of this in- 
stitution ; yet there were not wanting sad examples of early 
depravity. They had the misfortune of seeing the work- 
house burn down, on the 28th of August, 1838, fired, as was 
found out, by three boys of the institution. Also several 
instances occurred of boys running away; several of them, 
however, returned. But all this comes into no consideration, 
when compared with the by far greater number of children 
(as is proved by experience) who left the institution, re- 
formed, and could be placed either with mechanics, as 
apprentices, or returned to their families, grateful for the 
benefits they had derived from their stay in the institution. 
On the same principles, that distinguish the Hamburg insti- 
tution, is based the house of rescue in Bachtelen in Switzer- 
land,* which went into operation no later than 1840,° and, 
is to represent a christian family in which even intellectual 
instruction and the development of mechanical skill are 
subordinate to moral and religious influence. Agriculture 
in all its branches is intended to form the chief occupation 
of the pupils. ‘The accounts, here given, are sufficient to 
show the direction in which institutions for reformation can 


* How excellently the first superintendent, the candidate Withern, compre- 
hends his problem and solves it, is shown by the annual reports, and is con- 
ceded by all who visit the institution. 

* The superintendent of this institution, Mr. Kuratli, resided a long time 
in Horn, near Hamburg. 

% Accounts of it in the Neue Verhandlungen der Schweizerschen gemein- 


niisigen Gesellschaft, iber Gewerbleifs, 12ter Thiel. Frauenfeld, 1840, p. 10, 
56, 76, 97. 
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operate with proper effect, and, at the same time to show 
the necessity for such institutions, where persons can be 
placed, that have not yet attained the age, which, by the 
law of the land, is declared to be the commencement of 
criminal responsibility. The principal point, in the founda- 
tion of such institutions of rescue (of which there ought to 
be as many as possible in the different parts of the state, 
because, in central institutions, the great number of child- 
ren hinders a proper management) is to become convinced, 
that the institution must be no prison, but an institution for 
education, in which the superintendents, in their active ex- 
ertions, keep before their eyes the principle which guides 
intelligent moral parents in regard to the education of their 
children; yet, with this difference, that, in such institutions, 
children are to be operated upon, who, by having committed 
offences, already show that bad propensities have, more or 
less, taken root in them. A greater strictness and a consist- 
ent sternness, therefore, are required, to root up those pro- 
pensities, especially with regard to that propensity, which, 
according to the offence committed, proves to be most prom- 
inent. No absolute isolation and no certain strict observance 
of military arrangement must be made the groundwork, but, 
after the prototype of the Hamburg institution, the spirit of 
freedom, which alone can unfold and foster the germ of vir- 
tue in the pupils, as well as the imitation of family life, and 
especially the most effective religious influence, must per- 
vade the institution. In regard to the kind of employment, 
agriculture, no doubt, has the preference, as it most strength- 
ens health, and promotes moral culture ; however, it would 
not be agreeable to the purpose, if an institution were ex- 
clusively agricultural. The more it combines agriculture 
and trades,' the more it will answer its purpose,* as there 


1 Two kinds of institutions, however, may be erected, one devoted to agri- 
culture, and the other intended for learning a trade. 

* Lucas, theorie de ]’emprisonnement, ti. p. 423, 426; Lucas, des moyens et 
des conditions d’ une reforme penitentiaire en France. Paris, 1840, p. 11. 
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are individuals whose bodily constitution cannot bear agri- 
cultural labor, or whose predominant talents for the me- 
chanic arts require the particular cultivation of them. 

Il. If we now look upon the condition of those, who, 
before the completion of the sixteenth year, have committed 
offences, we must number under this class partly those who 
have passed the age up to which the law of the land pre- 
sumes no responsibility, for instance, those who are past 
twelve, partly those who committed crimes in countries where 
the law does not recognise such a period when responsibility 
commences, for instance, in France and in England, where 
even children only eight or ten years old are arraigned in 
court. With every one of these individuals, the preliminary 
question must be decided, whether he has acted with the 
requisite power of discrimination, or whether he is gene- 
rally responsible. Even the just decision of this question has 
great difficulties, and many of the considerations, generally 
made the ground of decision,! are very unjustly considered 
as leading normal rules. For instance, the decision is fre- 
quently made dependent upon the circumstance, whether 
the juvenile offender was aware that he did wrong; but 
this is not sufficient, since it may be possible, that the young 
person knew generally, that his action was not allowed, 
that for instance when discovered he would receive pun- 
ishment from his father,’ but he does not know yet the civil 
liability to punishment for such a deed. He does not know, 
for instance, that a person becomes liable to punishment in 
case he does not make known a thing which he finds, or 
that the passing of a counterfeit coin, known as such, is 
punishable. The young man who acts under the influence 


1 Von Zeiler in Wagner's journal for Austrian jurisprudence, 1825, 9 Heft. 
p. 154, Mende, Handbuch der gerichtl. Medicin, IV. p. 147. Gesterding, 
Abth. ii. p. 32. 

? Children know, for instance, very well, that lying is wrong, or that, when 
they throw a stone at one, they will receive punishment. 
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of the impressions which he received in his family circle, 
is often misled by erroneous ideas, which, being unac- 
quainted with civil society, he had no means of rectifying, 
to think something allowed which every adult person knows 
to be punishable.' Sometimes, the juvenile offender, after the 
perpetration of the deed, becomes aware that he has acted 
culpably, because he then first hears other persons discuss 
the wrong of it; but it does not follow from this, that he 
knew at the time the deed was done. The offender often 
does not know the consequences of his action ; he wishes to 
frighten his master, who punished him, and fires the wood 
piled up near the barn ; he does not consider that the building 
too might catch fire, and therefore appears more like a mis- 
chievous boy, or like another child, that, in order to vex the 
teacher, burns up one of his favorite books. While in 
judging of the responsibility of adult persons, the judge 
has a resting point in the presumption that such a one pos- 
sesses the requisite knowledge of his actions and their crim- 
inality, and therefore admits non-responsibility only when 
particular circumstances make it probable that the person 
acting wanted the consciousness requisite to responsibility ; 
the point of examination with a young person is, whether 
that state of maturity has already arrived, in which he can 
be made responsible for deeds committed. The question, 
therefore, whether the young man has acted under respon- 


2 


sibility, can be answered in the affirmative,” when 1, it can 


be proved, that the requisite maturity of intellect has begun, 
which enables a person to recognise what he does and what 
consequences may come of it, and to know what is civilly 


1 The writer knows a case where a young person, thirteen years old, shot 
a revenue officer, who had accused his tather and brought him to punishment. 
At home, the young person only heard the execrations of his father against 
the officer, and that it was necessary, he should have something done to him. 

? Friedreich, gerichtl. Psychologie, p. 377, will always leave to physicians 
the decision on juvenile offenders. Doubts against his proposal are raised by 
Kitka in the Jurist, Vol. iii. p. 7, in note. 
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criminal. The main considerations herein are, 1, whether 
the young person has already received that moral and reli- 
gious education which enables him to know what is wrong, 
for instance, whether he has received school-instruction, and 
has been admitted to the Lord’s supper; 2, whether the 
period of physical pubescence, pointed out by : ature, has 
begun, since, as is known, the physical development stands 
in the closest connexion with the mental.’ However, this 
consideration must not govern exclusively, as, no doubt, also 
with persons, that are not yet pubescent, a maturity of in- 
tellect exists, which proves responsibility.* 2, In regard to 
the particular deed, of which the offender is accused, it 
ought at least to be proved,’ that the perpetrator knew what 
he did, and was aware of the wrong of it, and of the conse- 
quences of the action, though not to its full extent. The 
kind of crime, which is in question, will particularly decide 
on this.* 3. No circumstance, finally, must be proved, which, 
without regard to the youthful age, could take away respon- 
sibility.* 

In deciding the preliminary question as to the existence of 
responsibility, two cases may occur; either the juvenile of- 
fender is adjudged non-responsible, or the judicial opinion 
assumes that he is responsible for the crime. In cases of the 
first kind, the young person is to be treated as if he had not 


! A strikingly severe sentence against a female incendiary, who was only fif- 
teen and three quarters years old, but had not had the menses, see in Mann- 
kopf’s Jahrbicher fur die Criminalrechtspflege in Prussia, Vol. i. Heft. 2. p. 201. 

? How often for instance, with girls up to the sixteenth year and longer, is 
not the setting in of the menses delayed in consequence of a sickly state of 
health. 

3 See an excellent exposition and criticism of the responsibility of an in- 
cendiary thirteen years old in the Schleswig-Holsteinschen Anzeigen (edited 
by Schirach) 1839, p. 228. a 

4 Hence, for instance, the Romans made a young person responsible for 
theft whereas they excused him for participation in forgery of coins. L. i. Cod. 
de fals. mon., compared with § 20. Inst. de obl. que ex delicto. 

5 For instance, a high degree of idiocy or other distraction of the mind. 


VOL. XXVIII. — NO. LIII. 21 








322 Criminal Responsibility and [July, 


attained the age up to which the law does not at all presume 
responsibility, as we discussed under the first head. A sim- 
ple acquittal, however, cannot be sufficient; the interest of 
civil society requires the application of preventive measures, 
lest the bad propensity strike deeper root in the mind of the 
individual. Education and eflective influence are here 
wanted. We have already observed, that the courts are 
not competent to judge what kind of measures should be 
adopted ; and it is most proper, that the court, which ac- 
quits the offender, should give at once information of the case 
to the proper authority of management. If the parents or re- 
lations of the child give the requisite guaranty for morality, 
intelligence, and the means to educate a juvenile offender 
properly, the individual is given up to them. A reasonable 
superintendence of the authority of government is, how- 
ever, reserved. If those guaranties should be wanting, the 
state must assume the education and order what is proper. 
The individual may then either be placed with a respect- 
able family, or be given up to an institution of rescue. The 
Pénal Code’ provides, that the court, when it decides the 
person accused had acted without discernment, may re- 
store him to his parents, or order that he be educated 
and kept in a house of correction, during a period to be des- 
ignated in the sentence, which however must not exceed the 
age of twenty. This provision cannot be approved, partly 
because the courts have to determine on the measure, and 
partly because they can choose only between the house of 
correction and the restitution to the parents,’ and partly 
because the court has to appoint a period up to which the 
child is to remain in the institution. It is evident that the 
legislator, in this last provision, has mistaken the nature of 
the confinement in a house of reformation.’ It is impossi- 


1 Article 66. 
2 The want of real houses of reformation, in France, embarrasses the courts. 
3 Good remarks are in Tocqueville and Beaumont, syst¢me pénitentiaire, 


Vol. ii. p. 35. 
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ble to determine beforehand (only in case where punish- 
ment is inflicted, this must be done) how long the person 
to be reformed shall remain in the institution of reforma- 
tion. He must, evidently, be discharged whenever he ap- 
pears to be reformed, and whether he is reformed, can only 
be decided by the authority that superintends the insti- 
tution.’ France owes a great improvement, in this respect, 
to the minister Argout, in the year 1832, who gave it as his 
opinion,* that a throwing together of all the young people, 
that are declared to have acted without discernment, might 
be injurious in many respects, because there are often indi- 
viduals among the boys, whom the indulgence of the judge 
acquitted, but, who, early corrupted, mislead also others of 
a better disposition. He decided, that the confinement, or- 
dered in the Code article sixty-six, was to be only a substi- 
tute for domestic education, and therefore the government 
might choose the most proper measures. The mandate of 
third of December, 1832, therefore, ordered, that, after pro- 
per information being had, children who by article sixty-six 
were declared as non-responsible, might be placed with re- 
spectable farmers or mechanics, instead of being sent to the 
house of correction, however on the condition, that, in case 
of bad behavior, they may be sent to the house of correc- 
tion. Wisely therefore, has the bill on the reform of pris- 
ons of 1840,‘ provided, that the children, who by article 


! See the remarks of Orsel, deuxiéme Compte rendu des travaux de la so- 
ciété de patronage pour les jeunes liberés, Lyons, 1840. p. 30. 

? His “ Circulare’’ (printed in Gasparin, Rapport an Roi sur les prisons 
1837, page 51. 

3 From the year 1833 to 1836, in the Department de la Seine, eight hun- 
dred and twenty-seven boys and one hundred and thirty-eight girls were ac- 
quitted, and given over to the superintendence of the administration; of 
whom one hundred and eighty-nine boys and fifty-two girls were placed with 
respectable families ; forty-eight boys and ten girls were taken back again 
from the families, on account of bad behavior. 

4 In art. 16, and see also Exposé des motifs, p. 29. 


21* 








324 Criminal Responsibility and [July, 


sixty-six of the code, are to be taken care of, may be placed 
with farmers or mechanics, or in special houses of rescue, 
and the committee of the chamber of deputies' has entirely 
approved of the proposal, and acknowledged the importance 
of giving to the government the right to choose among vari- 
ous means,* which can be useful according to the individual 
character of the juvenile offender. We have already spoken 
of prisons that have been established for juvenile offenders 
in various places in France. An important institution of 
this kind is Ja Roquette in Paris. Since 1838 the system of 
absolute isolation has been introduced. Every juvenile pris- 
oner has his own cell in which he remains day and night. 
Every one loses his name and is distinguished only by a 
number. In order to make instruction possible, ihe prison- 
ers are distributed in eighteen corridors in three stories (each 
corridor holds thirty-four cells.) LEXvery one has in his cell 
the necessary precepts and implements for learning; when 
the instruction commences, the teacher stands at the en- 
trance of the corridor; the doors of the cells are open; and 
every one hears the instruction of the teacher and writes for 
instance what the teacher dictates, who, afterwards goes 
into the single cells to see what the pupil has done. Also 
the mechanics are tanght in the same way, so that those 
who carry on the same trade, live in one corridor and re- 
ceive instruction, and every one works in his cell. Reli- 
gious instruction is given so that, in circularly built cells (of 
which there are eleven) a number of children are so assem- 
bled that they cannot see each other (being separated by 
boards), but can receive the instruction of the minister. ‘The 
divine service is held so that every prisoner hears the sermon 


1 Report of de Tocqueville on the bill, p. 80-83. 

? According to Lucas, des moyens et des conditions, p. 19 and 79, the num- 
ber of juvenile offenders in France, who by art. 66-69 were confined in peni- 
tentiaries, amounted, in 1838, to one thousand two hundred and forty-eight 


boys, and one hundred and fifty-six girls 
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through the open door of his cell, and, in his mind (without 
seeing any thing) can follow the service, in which signs are 
given. ‘T’o give exercise, eight courts or yards have been 
prepared, into which a culprit, every two days, is brought 
to walk about. The report of 1840° speaks in praise of 
the good results, that have been gained in regard to the re- 
formation of the young people, without their health having 
suffered in any way.? In Lyons there is likewise a house 
of reformation for juvenile offenders. The above mentioned 
noble activity of the fréres de St. Joseph, who superintend 
this institution and act in a truly religious spirit, proves to 
be excellent. ‘The culprits (from 1836 to 1840 there were 
two hundred and fifty, and on the first of April 1840 still 
one hundred and twenty young people in the institution) 
are separated only at night; in day time they work together 
under strict control and must keep silence. ‘They are di- 
vided into four classes (class d’épreuve, d’ esperance, de re- 
compense, de punition.*) The discipline is strict ; two thirds 
of the profit of the work belongs to the prisoners. ‘The re- 
port declares that many of the prisoners were truly reform- 
ed.‘ In their second report,® the committee however declare, 
that they are convinced of the advantage of the absolute 
isolation by day and by night, that the compulsion to silence 
was of no use and did not prevent seduction. The commit- 
tee, therefore, propose that every juvenile offender, whom 
the court ordered to be detained, should be brought into the 
institution and be confined from ten to thirty days in a sol- 
itary cell, and thereupon it might be decided whether he 


1 Société pour le patronage des jeunes liberes. Assemblée générale, Paris. 
1840. 

2 It is said, that, since the time when the absolute isolation was introduced, 
the proportion of relapsing persons was seven in two hundred and thirty-nine, 
while before it was thirty in one hundred and thirty. 

% Premier Rapport de la société. Lyon, 1838, p. 6. 

* Deuxiéme Rapport, p. 21. ® Tb. 
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should be put in an institution of reformation, where agri- 
culture or where trade is carried on. In the second case the 
culprit must be absolutely isolated; in the first case this iso- 
lation was not needed, as the bodily labor in the free air re- 
moved more the danger of moral infection. In like manner 
as in France, the necessity of establishing special houses 
of reformation for juvenile offenders is acknowledged also 
in Italy. As early as 1782, a house of correction for juve- 
nile offenders and neglected children was established by 
Leopold I. of Tuscany,’ and in the year 1826, the pope 
ordered a house of reformation for juvenile offenders to be 
established in Rome.* The most important institution for 
juvenile offenders, however, will soon be completed in a 
special edifice : la Generala, near Turin.’ It is calculated 
for three hundred prisoners, who are placed in separate cells 
at night, and work together in day time, in divisions. Silence 
beyond the time is not absolutely demanded. The prisoners 
are divided into three classes: first those of exception 
(for corrupted ones) second those of doubt; third those of 
confidence. The work is for the most part agricultural. 
We must mention here also the special institutions for juve- 
nile culprits established in Belgium and Holland. In the 
first mentioned country there is, in St. Bernard,‘ a separate 
department for juvenile prisoners, which aims at the sepa- 
ration of them from adult prisoners, and at a proper instruc- 


1 The “Ordonnance”’ is printed in Cerfberr, Rapport sur les prisons del’ 
Italie, 1839, p. 55. 

2 An account is in Cerfberr’s Rapport, p. 45-48. It is to be regretted that the 
house can hold only forty-one culprits. 

3? An excellent account of the institution, with an explanation of the wants 
of the same, is given by Mr. Vegezzi (ministerial director in Turin whose ex- 
ertions for the cause of prisons in Sardinia are so successful) in the writing : 
Cenni intorno al correzionale dei Giovanni che é per aprirsi nell’edifizio del- 
la Generala, 1840. 

* Ducpétiaux des progrés et del’état actuel de la reform pénitentiaire, ii. 
p- 335. 
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tion of the young persons. ‘The arrangement of it has as 
yet been unsatisfactory. In Holland there is a special insti- 
tution’ for convicted boys in Rotterdam, and for convicted 
girls in Amsterdam. ‘The system of classification has been 
introduced here (upon entrance every prisoner is, for some 
time, day and night, absolutely isolated). ‘There are here 
three classes: first, the one which holds those who have re- 
lapsed, and those who have been punished for crimes, and 
those, who, on account of bad behavior, are expelled from 
the second class ; second, the class of those, who were pun- 
ished for lesser offences, and those, who, on account of good 
behavior came from the first class, or, on account of bad be- 
havior were taken from the third; third, the class of those 
who were punished for small offences and on account of 
good behavior came from the second to the third. In each 
class there is a distinct discipline.* 

Finally, the foundation of the new house of reformation 
for juvenile offenders at Parkhurst in England, deserves 
particular attention. By the English law there is no fixed 
period up to which the law presumes a young man as non- 
responsible ; therefore a boy eight years old can be prose- 
cuted for, and convicted of acrime. The number of juve- 
nile offenders increases in a most shocking manner. In the 
district of London alone there were in the years 1836 and 
1837, six thousand four hundred and forty-nine young per- 
sons, under the age of sixteen, sentenced to punishment.’ 
In the year 1838, there were in the prisons of England, 
eleven thousand four hundred and forty-four boys, and two 
thousand one hundred and fifty-six girls under the age of 
seventeen. Of these there were eight hundred and forty- 


1 A faithful account in Ramon de la Sagra, voyage en Hollande et la Bel- 
gique sous le rapport del instruction primaire les prisons. Paris, 1839. ii. p. 281~ 
287. 

2 A good account in Ramon de la Sagra, voyage, Vol. i. p. 339-345. 

3 Third Report of the inspectors of prisons home district, 1838, p. 104, 
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three boys and one hundred and ninety-six girls less than 
twelve years old; one thousand eight hundred and thirty- 
three boys and two hundred and forty-five girls had not 
reached the age of fourteen years.’ By the latest accounts,’ 
there were, in the year 1839, in one prison (Clerkenwell) 
six hundred and sixty-seven children under the age of six- 
teen years, ten of whom were not yet ten years old, and 
thirty-six of them had not reached the twelfth year of their 
age. ‘The number of relapses among juvenile offenders is 
very great. ‘The consideration of this sad state, which had 
for its main cause the circumstance, that, in prisons, juvenile 
offenders are not separated from the adults, induced the 
English government in the year 1838 to establish a central 
penitentiary or rather a house of reformation for juvenile 
offenders.” The practical spirit, which distinguishes the 
English in their institutions to a high degree, showed itself 
also here. ‘I'he committee give it as their opinion, that a too 
mild treatment of juvenile offenders, bearing only the char- 
acter of education, operates disadvantageously ; that it does 
not effectively produce a reform in the mind of the corrupt- 
ed individual; that it offends the feelings of the citizens, 
when they see that the juvenile offender has to suffer no 
punishment, and that it causes even the commission of of- 
fences, because the bad parents of wicked boys find it an 
easy means of effecting, by the children committing crimes, 
their reception into the house of rescue at the expense of the 
state. 'The institution for juvenile offenders, that are sen- 
tenced to punishment, must, therefore, also bear the char- 
acter of a penitentiary, and this should be so in regard to 
the institution founded by the government in the year 1839, 


! Important statistical notices in the fourth report of the inspectors of pris- 
ons, 1839, p. 5, and in Appendix. 

* Fifth Report, (1840) p. 245. 

3 The proposition (with important practical reasons) see in third report of 
the inspectors, p. 107. 
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(which is calculated for three hundred and twenty boys). 
Eighty acres of land that are attached to it render it pos- 
sible that agriculture can be carried on by the boys; and 
besides this, provision was to be made for learning and car- 
rying on trades. A strict control, and proper moral and re- 
ligious influence, were to effect the reform. The boys under 
the age of twelve are separated from the rest. At night each 
one has his own cell. ‘The institution went into operation 
in the year 1839, and it had one hundred and fifty-seven 
boys during the first year.’ Of these fifteen were under the 
age of twelve, thirty-seven under the age of fourteen but 
over twelve, sixty-eight over fourteen but under sixteen, 
and thirty-three over sixteen but under nineteen years old. 
Several have often been in prison before ; one of them six- 
teen times, twelve already four times, twenty-three already 
three times. According to the character of the penitentiary, 
the deprivation of liberty must be painful; the food is lim- 
ited to the minimum, so far as health does not suffer by it; 
strict silence must be kept during the instruction and the 
work. Punishment became often necessary in the course 
of the year (in four hundred and thirteen cases, of which 
thirty-one were of a severer nature). Of the boys detained 
here three had been sentenced to transportation for fifteen 
years, one hundred and fifteen for seven years, fourteen for 
ten years, and thirteen to two years imprisonment. To 
incite to good behavior, it was allowed to take the foot-iron 
from those who behave well, (all the rest wear it). The 
board of superintendents made it known to the culprits that 
three of the best should have distinction, and that the boys 
should choose those deserving it. It is remarkable, that 
they chose just those three whom the board, after a most 
careful observation, acknowledged to be the best. From the 
reports it is evident that the discipline has thus far been 
of good effect and that several of the culprits are reformed. 


' Reports relating to Parkhurst prison, 1840. The reports contain practi- 
cally important remarks, which no legislator should leave unnoticed. 
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III. If we now consider the condition of those, who 
have passed the year fixed by the law of the country as the 
period when responsibility begins, but who have not com- 
pleted the sixteenth year,’ and are accused of crimes, in re- 
gard to which they have been pronounced by the court as 
responsible; we find that the French code, article sixty-seven, 
provides that, when the crime is by law to be punished 
with death, or hard labor for life, the sentence shall be ten 
to twenty years imprisonment in the house of correction, 
and when hard labor or imprisonment is the punishment, 
it shall be lessened by one third, or one half, and confine- 
ment in the house of correction shall be given. By the 
Bavarian code, article sixty-two,’ the punishment next in 
degree to the one given by law to the crime, shall be given. 
By the Saxon code, article sixty-two, youth is declared 
to be a ground for mitigation up to the eighteenth year, 
and the punishment given by law is to be lessened accord- 
ing to the opinion of the judge; capital and state’s prison 
punishment shall never be given, but only punishment of 
work, and house of correction. By the code of Wertem- 
berg, article ninety-six, instead of capital punishment and 
state’s prison for life, confinement in the penitentiary 
from five to twelve years shall be given, and instead of the 
ordinary imprisonment the time of punishment shall be re- 
duced.* ‘The courts have the power to sentence to gaol for 


1 It deserves the serious consideration of the legislator, whether, instead of 
the sixteenth vear, (which the modern legislations adopt) the eighteenth year 
is to be fixed as the one up to which, in every case, the courts must first 
examine, whether persons accused can be considered as criminally responsi- 
ble. We shall treat of this in another article. 

2 Instead of capital punishment, twelve to sixteen years imprisonment, in- 
stead of punishment of chains, or the state prison for an indefinite period, 
state’s prison from eight to twelve years. By article one hundred and one, 
these culprits in houses of correction, and in the workhouse, are to be sepa- 
rated from the other prisoners, so that no communication can be had. 

3 These views have been adopted in the projected code of Baden, article 


~~ 
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six years, instead of to the state’s prison and house of hard 
labor. ‘The punishments are to be executed in a separate 
department of the circuit gaol; the consequences attached 
to the punishments in regard to honor do not take place. 
By the code of Brunswick, article sixty, criminals under the 
age of twenty-one shall have a milder punishment, instead 
of the punishment of death, or of chains, state’s prison, 
and instead of state’s prison and hard labor, the next milder 
punishment. By the projected code of Hesse, article one 
hundred and five, instead of punishment of death or state’s 
prison for life, confinement in the house of correction from five 
to ten years, and instead of state’s prison, confinement in the 
house of correction for a lesser period, shall be given. Ac- 
cording to the proposition of the committee (one hundred 
and seventh) the courts were to determine whether the conse- 
quences as to honor should follow ; in the discussions in the 
second chamber,’ however, the proposition was adopted, that 
the juvenile offender under the age of sixteen should meet, 
in no case, with the consequences as to honor. If we 
now compare the demands of justice, and the nature of juve- 
nile offenders, with the experience of various countries and 
the different legal provisions, we observe at once, that the 
legislators have not yet a clear and proper understanding of 
the subject. The following propositions might form the 
leading considerations ; first, when persons that have com- 
pleted the twelfth, but not yet the sixteenth year of age, 
are charged with crimes, and the court decides that they 


seventy-five ; however, the power of sentencing to the jail for six years was 
not adopted, nor the provision that the consequences as to honor should not 
take effect. As the article eighteen in the code of Baden leaves it to the 
courts, not to let the consequences as to honor take effect in some cases, they 
intended to leave it with the judge, in cases of juvenile offenders, to give 
the sentence with or without the consequences as to honor, when confinement 
in prison is adjudged. 

' Debates of the second chamber, first division, session one hundred and 
thirty-seven, of September 15, 1840, p. 21 - 25. 
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are not responsible,' they must be treated like those who 
have not attained the age (for instance the twelfth year) up 
to which the law of the land does not presume responsibil- 
ity. ‘There are, however, persons of various kinds among 
young people from twelve to sixteen years, though they 
are all declared to be non-responsible. Many of them, whom 
the indulgence of the court declared as non-responsible, are 
already so corrupted, and are actuated by such a propensity 
to vice, that civil society would, with fear, see such per- 
sons at large. Their parents and relations are, themselves, 
so bad, or so weak, or so poor, that an energetic education 
cannot be expected from them. With other individuals, how- 
ever, it is evident, their offence was rather the product of ig- 
norance, or thoughtlessness, or seduction by others ; and that 
the circumstances of the parents are a suflicient guaranty, 
that, by a proper education, they will and can have influence 
upon the juvenile offender. Second, it must be left with the 
proper authority of management, to choose among various 
means, according as the case may be, to give a good educa- 
tion, and requisite security to the civil society. These 
means are restitution to the parents, placing them with 
respectable families, for instance, as apprentices, or sending 
them to an institution of rescue (under the proper influence 
of prison-societies, where such exist.) Third, institutions 
of this kind must be no penitentiaries, but institutions for 
education, yet with sufficient security, so that the pupils 
cannot escape. Fourth, a fixed time, during which the 
young offender is to remain in the institution, must not be 


1 The question made after the French code, article sixty-six, whether the 
person accused has acted with “ discernement,”’ is not proper, because it easily 
misleads the judge, and causes him only to examine whether the prisoner has 
such a mental culture, that he can generally discern right and wrong. But 
this is too narrow a comprehension, for the young person may have a culti- 
vated mind, and talents, without having that knowledge of civil relations, 
which is necessary to see the circumstances of the action in question and its 


criminality. 
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determined upon in the decree of the proper authority, as it 
is not possible to decide beforehand, when the reform of 
the individual is complete. Fifth, it is proper, in regard 
to those who are sent to an institution of rescue, that the 
board of directors should have the right to discharge a 
pupil conditionally, and to place him with a respectable 
family, to learn either agriculture or a trade, yet on condi- 
tion that in case of bad behavior, he may be brought back 
again to the institution. Sixth, if the court decide the 
prisoner to be responsible, the sentence must pronounce a 
definite time of imprisonment (mitigated, however, in pro- 
portion to the ordinary punishment,) which must be exe- 
cuted in a special institution, (appropriated for the punish- 
ment of juvenile offenders.) It is not sufficient, when, in 
the common penitentiary, a separate space is given to juve- 
nile offenders, as the experience of all countries, where this 
has been tried, shows, that the communication of the young 
people with the adults cannot, entirely, be avoided, and as 
the entire system of treating juvenile prisoners must be dif- 
ferent from that of adults. Seventh, institutions of this 
kind for juvenile offenders must be penitentiaries in reality. 
The deprivation of liberty for a definite time must be made 
sensible as the evil, attending the crime; compulsion must 
be had as in other penitentiaries; but this is no hindrance 
to make reformation the main object in the treatment, with- 
out taking away the character of punishment; to make a 
proper classification, to operate through prospect of reward 
for good conduct; to treat the young prisoner, who is yet 
at an age when education is still most effective through 
instruction and religion, as a person who is to be educated ; 
to operate upon his sense of honor, and to incite him to 
active self-reformation. Eighth, for this reason, the appli- 
cation of absolute isolation by day and by night, as a 
measure for all prisoners in penitentiaries, cannot be ap- 
proved in regard to juvenile offenders. ‘Though the system 
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of absolute isolation may deserve the preference in peniten- 
tiaries designated for adults, yet it is acknowledged, even 
by those who are in favor of this system, for instance, by 
Crawford, Ducpétiaux and de Tocqueville, that it is not 
applicable to penitentiaries for juvenile offenders. It is in 
opposition with the organization of young persons, which 
requires first a thorough development, so that a healthy 
soul lives in a healthy body, which, however, requires mo- 
tion in the fresh air. An absolute isolation is so contrary 
to youth, that, according to the testimony of all persons 
capable to judge, injurious effects must be feared from it for 
the formation of the character. An independent moral de- 
velopment, springing from within, can be thought of with 
young persons only when emulation, hope for reward, and 
influence of example, become effective." Classification of 
the prisoners is necessary for this purpose. ‘Though so 
much is said, in Paris, as to the advantages of the absolute 
isolation in La Roquette, their experience is much too 
short,’ and the author of this article can refer to the testi- 
mony of experienced men who have visited the institution in 
person; and were not carried away by it. In suchan isola- 
tion, there is wanting, above all things, the benefit of a com- 
mon divine service, that elevates the soul ;* for what is put 
in its place is a bad substitute, which degrades even the 
clergyman, who performs divine service for persons whom 
he does not see. Moreover, instruction becomes of greater 
effect through emulation, when it is given to several in 
company. Absolute isolation may, however, be applied for 
some time, (during the first weeks when the young man 


! This is excellently shown, in the sixteenth Report, (1839) p. 11 of the 
société pour l'amélioration des jeunes détenus, which has been in operation in 
Strasburg, since 1824. 

2 Lucas, in Revue de legislation par Wolowski, vol. x. p. 396. 

3 In La Roquette, the child goes alone to the communion table. Who 
does not know, that just the common communion has the most beneficent, 


inciting influence upon the youthful mind ? 
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enters the institution,) more as a means of discipline, and 
as an ordinary measure, with individuals that show by their 
conduct, and by their endeavor to seduce others, that they 
cannot be allowed communication with others. Ninth, it 
is advisable to give to the board of directors the right, even 
in regard to those that have been sentenced to such an in- 
stitution, to order the conditional discharge of a juvenile 
offender, for his good behavior,’ so that he be placed with a 
respectable family, for instance, in order to learn a trade, 
or that he be educated in a house of reformation,’ yet on 
condition, that, in case of bad behavior, he can be sent back 
to the penitentiary. ‘Tenth, we cannot approve of the pro- 
vision of the code of Wirtemburg, by which the punish- 
ment of the prison, or of hard labor, against young persons, 
is to be executed in the prison of the circuit. Thus, per- 
sons that are sentenced to different kinds of punishments 
are collected together in the same institution, and as by 
law, those, that are sentenced to prison, to hard labor and 
to the circuit prison, are to be treated differently, for in- 
stance, in dress, work, and food, &c., the directors would 
be obliged to have different kinds of treatment in the same 
institution,’ which seems to be the more improper, because 
envy and discord are called forth by it among the prisoners. 
It would be best, if all criminals, under the age of sixteen, 
who are declared as criminally responsible, and punished 
as such, were sent to the same penitentiary (called jail) 
and not sentenced in some cases to prison, and in other to 
the house of hard labor. Eleventh. Finally, it should be 


1 This exists in France, and proves to be very beneficial ; see the second 
report of the society at Lyons, p. 29; also, the committee of the chamber of 
deputies in Paris, proposes the same thing in article twenty-two of projected 
laws on prisons. 

2 Here proves beneficial, for instance, an agricultural colony, like that of 
which we have before spoken. 

’ Just remarks are made in Hufnagel’s commentary on the Wirtemburg 
penal code, I. p. 203, and notes. 
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pronounced as a principle, (as in the code of Wirtemburg) 
that the young person under the age of sixteen, though he 
be sentenced for ever so long a time, should never be visit- 
ed with the consequences as to honor, which generally at- 
tend a punishment. It can never be justifiable to discharge 
a young person under the age of sixteen, with a brand of 
infamy upon him, which will attend him even to old 
age, and will suppress every noble effort of the soul, which 
thrusts the unfortunate man into the company of disgraced 
men, and hinders him, in every way, from an honest way 
of life. For though he may be declared to be responsible, 
yet his responsibility is diminished in a high degree, and 
the reform of the offender may be the more expected, on 
account of the predominant tendency of the institution. Of 
great benefit will be, in this respect, societies which take 
care of those discharged from the penitentiary, so that a 
guardian, appointed by the society, stands by his side to 
counsel and aid him. B. R. 


ART. HI.— WHETHER ON A PROPOSITION FOR THE GUARAN- 
TY OF A DEBT TO BE CONTRACTED BY A THIRD PERSON, 
NOTICE OF ACCEPTANCE OF THE GUARANTY IS NECES- 
SARY. 

Tuer is a class of cases which relate to the liability of a de- 

fendant and the necessity of notice, in order to found a right 

of action on an existing contract, where the necessity of 
notice may be implied, or depends upon the express terms 
of the contract; but the present inquiry regards those cases 
where notice is necessary to the completion and existence of 
the contract itself. 

Every contract of guaranty depends for its validity upon 

a consideration, but any damage to another, or suspension, 

or forbearance of right, is a sufficient foundation for an 
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undertaking, and will make it binding, though no actual 
benefit accrues to the party contracting. When a proposi- 
tion is made to guarantee a debt, in consideration of the 
extension of credit which may imply damage to the creditor, 
and is the forbearance of a right to sue, there is no bind- 
ing contract until the acceptance of that proposition is com- 
municated to the guarantor; because, until notice of the ac- 
ceptance there is no actual agreement; and as it is indis- 
pensable to the existence of a valid contract, that its terms 
should be definitely ascertained, notice is necessary of the 
actual amount of the credits given, within a reasonable 
time. There are many cases which establish this doctrine. 

In the case of Russel v. Clark’s Executors, 7 Cranch’s 
Rep. 69, it was claimed, thata contract of guaranty on 
a sale of goods resulted from certain letters between the 
parties. The court were of opinion, that no contract could be 
implied, but chief justice Marshall said, had there been such 
a contract, it would have been the duty of the plaintiff to 
have given immediate notice to the defendant of the extent 
of his engagements. 

In the case of Edmonston v. Drake and Mitchell, 5 Pet. 
Rep. 624, Edmondston became bound to guarantee the 
debt of certain individuals, and by the terms of the guaranty 
payment was to be made by bills drawn on New York. 
By an agreement between the debtor and creditor, the terms 
of this debt were so far changed, as to authorize bills to be 
drawn on London. The court decided, that as this change 
was not made with the knowledge and consent of the 
guarantor, he was not liable. In this case, a general letter 
of credit had been given to cover a debt which should 
amount to forty or fifty thousand dollars. It was not 
limited to any particular mode of payment, but notice had 
been given to the guarantor, that payment was to be made 
by bills drawn on New York. This notice was the con- 
summation of the bargain between the parties. Until 

VOL. XXVII.— NO, LIV. 22 
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notice was given, the letter of credit constituted merely a 
proposition, capable of being ripened into an absolute 
guaranty by acceptance on the other side, and notice of its 
terms. When the form of the debt was changed, therefore, 
without giving notice to the guarantor, the parties were 
not bound, because they had departed from the bargain 
which existed, without consummating another. In the case 
of Douglass v. Reynolds, 7 Pet. Rep. 113, a written contract 
was given, by which the guarantor bound himself to be- 
come responsible for a certain sum, on the failure of the 
principal, to make payment of the amount for which he 
was to receive credit. The court decided, that it was 
necessary for the guarantee to give notice of the accept- 
ance of the guaranty. Although in cases of this descrip- 
tion, there is a contract in form purporting to bind the 
party to guaranty, the efficacy of the contract depends 
upon the consideration, which is executory and extrinsic. 
The guarantors expressly bound themselves with no con- 
dition except such as might be implied, and if a considera- 
tion had appeared independent of the giving of credit, no 
notice of acceptance would have been necessary, because 
the agreement would have been complete in itself; but 
as the consideration was executory, and as the existence 
of any consideration depended upon the acceptance, notice 
was indispensable to the completion of the bargain. 

In the case of Cranmer v. Higginson, 1 Mason’s Rep. 
340, Mr. Justice Story decided, that when a proposition 
was to guarantee a debt thereafter to be contracted, it was 
necessary to give notice that reliance was placed on the 
guaranty. ‘I'he same doctrine was advanced in the case of 
Russel v. Perkins, 1 Mass. Rep. 368." 

In the case of Stafford v. Low, 16 John. Rep. 67, the 


' See also Green v. Dodge, 2 Ham. R. 430; Norton v. Eastman, 4 Green! 
R. 521. 
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defendant had engaged in writing to guarantee the pay- 
ment of any debts, which might be created from time to 
time against the corporation of which he was the president, 
if in addition to the explanation which he made of the 
resources of the company, any individual guaranty should 
be required. No notice was given that reliance was placed 
upon this proposition to guarantee, and the court decided 
that the engagement was merely conditional, to give a 
guaranty if any should be required. In this case, the con- 
dition which is always implied in a proposition by one 
party, to guarantee a debt in consideration of a credit by 
another, was expressed in terms. Until acceptance and 
notice, or, in other words, until communication to the 
party making the proposition that the offer is acceded to, 
there is no agreement and neither party is bound. It is 
in this respect precisely like an offer to purchase or to sell 
an article of property. ‘The engagement to receive or to 
deliver the commodity is to be regarded as binding, if there 
is a completion of the bargain, by an acceptance of the 
offer. ‘There can be no such consummation unless the 
acceptance is communicated, for without notice there is no 
ratification of an agreement. 

In the case of Beekman v. Hale, 17 John. Rep. 134, the 
defendant wrote a letter to the plaintiff, in which, in 
reference to an existing debt against a third person, and in 
consideration of forbearance, he said ‘I will, if you please, 
stand responsible for the payment of it at the time you 
and I may agree on.”’ The court were of opinion, that 
this was a mere proposition to guarantee the debt, of the 
acceptance of which, the defendant had no notice, and that 
consequently, there was no agreement concluded between 
the parties. Spencer Ch. J. said, ‘It cannot be pretended 
that the defendant’s proposition amounted to an absolute, 
unconditional guaranty ; for it was contingent whether the 


plaintiff would show the defendant’s brother lenity by ex- 
22* 
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tending the payment, and the debt being then already con- 
tracted and due, there would have been no consideration 
for the defendant’s engagement, unless there had been a for- 
bearance.”’ In this case, there was a proposition, in the 
form of a written engagement, to become responsible for a 
debt, for a good consideration, and the forbearance was 
actually extended according to the proposition, and yet 
there was no agreement, because there was no notice 
given of the acceptance of the proposition. Some stress 
was laid by the court upon the words, if you please, in 
the proposition, as giving the character of an overture to 
the undertaking of the defendant, but in propositions of 
this character, what was here directly expressed is always 
implied. They are only overtures, to be ripened into 
agreements, if satisfactory to the party to whom they are 
made, and to be rendered complete and binding by notice 
of acceptance. 

Here is a complete undertaking on one side, before notice 
of acceptance, and if there were a consideration which was 
not executory and conditional, the agreement would be 
complete, because the consent of the party for whose bene- 
fit it is made is implied in the execution of the considera- 
tion. 

If there are any facts from which the acceptance of the 
proposition may be implied, whether precedent or subse- 
quent, they will be sufficient to give it efficacy, as a valid 
agreement. If the proposition had been from the party who 
was to furnish credit on the purchase of goods, to extend 
forbearance in consideration of a guaranty, a simple promise 
from the guarantor would be sufficient to constitute a con- 
tract, without further notice of a sale, or of an extension of 
credit in reliance on the guaranty, because in such a case 
there is a meeting of minds and a perfect agreement. Pil- 
lans v. Van Meirop, Burr. 1663, may be cited in illustration 
of this position. In that case, the plaintiffs, proposing to 
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give a credit to one White, apprized the defendants of their 
intention to draw on them on the credit of White, if 
the defendants, in consideration thereof, would honor the 
draught. The court decided, that the promise bound the 
defendants, and that, as the consideration of forbearance 
was sufficient, the agreement was not nudum pactum. It 
is to be observed in this case, that there was no necessity 
to give notice that reliance would be placed upon the 
guaranty, for notice that a guaranty was sought, and would 
be relied upon, preceded the undertaking to accept. 

If, in this case, there had been no previous communication 
of the intention to draw on the credit of the third party, 
the undertaking to accept might have been regarded as a 
simple proposition, only to be ripened into a mutual agree- 
ment, by the assent of the plaintiffs. ‘The drawing of the 
bills would have constituted such a communication, as 
would have rendered the agreement perfect, but until the 
bills were drawn, the undertaking might have been revoca- 
ble. In the case of Pillans v. Van Mierop, there was notice 
given, after the promise to accept the draught, of a revoca- 
tion of the letter of credit; but the attempt was ineffectual, 
because the agreement was perfect, and executed when the 
promise was made. ‘The notice which is necessary in the 
case now in question, is required for the perfection of the 
contract of guaranty. It relates to the consideration of the 
contract, and not to the inception of liability upon an exist- 
ing agreement. From overlooking this distinction, mistakes 
have sometimes arisen. If A, in consideration of a certain 
sum of money, agrees to guarantee a debt to be contracted 
by B, if C will extend him credit, it is not necessary that 
notice of the debt should be given to A, because forbear- 
ance is no part of the consideration. ‘The contract is com- 
plete before the debt is contracted, and A can inform him- 
self, by proper inquiries, of the existence of the credit. As 
notice was not necessary to the completion of the bargain, 
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it is not a condition precedent to the liability, unless it is ex- 
pressly made such by the terms of thecontract. So, when, 
for a valuable consideration, A engages to guarantee any 
debts which C may contract with B, leaving the amount of 
the debt unsettled; the law would seem to be, that the lia- 
bility was complete, independently of notice. ‘The valuable 
consideration extends to each debt and to the entire credit, 
and the guarantor who thus reposes unlimited confidence, 
may derive information of the extent of the debts from the 
party contracting them. But when forbearance to a third 
party is the consideration of the guaranty of each respective 
credit, the consideration of an executory agreement for a 
continuing guaranty varies with the amount of the indebt- 
edness. At each successive extension of the amount of the 
debt, there is a change in the consideration. The new debt 
is comprehended in the original proposition. ‘The accept- 
ance of that proposition extended only to previous debts, 
but to give the proposition to guarantee the effect of an ab- 
solute contract, notice must be given of each new credit. 

Whenever there is a new consideration, there is a new 
contract, to the perfection of which, mutuality and notice 
are indispensable. 

We do not place the necessity of giving notice of the reli- 
ance upon the guaranty on the ground, that there must 
be a correspondent obligation on each party to the contract. 
The party who gives the credit is not usually bound to con- 
tinue the forbearance. The guarantor may be bound by 
his guaranty, though the creditor should enforce payment 
in violation of his agreement with the debtor. A gives a 
letter of credit to B for a debt to be contracted by C. Even 
after B has given notice that he shall rely upon the guar- 
anty of A, he is not bound to give the credit, and after 
credit is given, he may enforce payment within the time 
for the continuance of the guaranty. There are cases 
where one party is bound by a contract, although there may 
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be no correlative obligation on the part of the party con- 
tracted with, because such are the terms of the agreement; 
but in all cases of contract, there must be the aggregatio 
mentium ; the bargain must be complete, not resting merely 
in proposition, and it is on this ground that notice of reli- 
ance upon the guaranty of a debt is necessary. 
Notwithstanding the weight and the number of the au- 
thorities which support the doctrine which we have stated, 
a very different view has been taken of the subject by the 
supreme court of the state of New York. ‘The question 
was considered in the case of Douglass v. Howland, 24 
Wendell, Rep. 49, and Mr. Justice Cowen, after revising 
the authorities, expressed the opinion, that under a contract 
guaranteeing a debt yet to be made to another, the guaran- 
tor was liable to a suit without notice that the guaranty 
has been accepted and acted upon. With great deference 
to the opinion of the learned judge, we conceive that he 
has misapprehended the principle upon which the contrary 
doctrine is founded. It is undoubtedly true, as he supposes, 
that when a contract is executed, the liability to fulfil which 
depends upon the performance of an act by the promisee to 
a third person, the promisee cannot be required to give no- 
tice personally; but the question regards the completeness 
of the contract. ‘There is no question whether the necessity 
of notice may be implied, or is provided for in the terms of 
the contract, but whether the proposed guarantor is actually 
bound by any contract. It is only in cases where the en- 
gagement is conditional, and where the proposed considera- 
tion consists in an act to be performed by the party to be 
benefited by the guaranty, that a ratification is required to 
make the consideration absolute, and the compact complete. 
The inquiry whether an agreement of guaranty actually 
exists, or whether notice of acceptance of the guaranty is 
necessary to give it effect, is always one of great simplicity ; 
and where the consideration is not executed at the time of 
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the proposed guaranty, depends upon the question whether 
there has been an actual assent to its terms. Mr. Justice 
Cowen (page 52) says, after commenting upon the doctrine 
of the American cases, which he admits to be strongly op- 
posed to his own views, ‘the short answer, which English 
cases decided long before our revolution, furnish, is that the 
guarantor, by inquiring of his principal, with whom he is 
presumed to be on intimate terms, may inform himself per- 
fectly whether the guaranty was accepted, the conditions 
fulfilled, and payment made. When that can be done, the 
cases all hold that notice is not necessary, even as prelimi- 
nary to the bringing of an action, much less to found a right 
of action.” But does the learned judge maintain that 
there could be any subsisting agreement, whilst it was un- 
certain whether there had been any acceptance of the guar- 
anty? ‘The proposition to guarantee might have been re- 
jected. It depended upon acceptance for its validity as a 
contract. A consideration was necessary to support the 
contract, and acceptance was necessary to the existence of 
the consideration. ‘The guarantor might have learned in- 
deed from the principal whether the credit had been given, 
but not whether it had been given on the strength of the 
guaranty. Besides, to the validity of every compact, the 
very term itself employed to express the existence of the 
agreement shows that there must be personal communica- 
tion; and this is well understood to be true in relation to 
every species of agreement. If A proposes to purchase an 
estate of B to be conveyed to C, the bargain is not executed 
by aconveyance to the latter, without the concurrence of A, 
and without notice to him. 

The distinction, resulting from the nature of the conside- 
ration, seems to be overlooked. Although the forbearance 
is for the benefit of the debtor, it constitutes as between the 
parties to the guaranty the condition of the contract, and 
before the guarantor is bound by his conditional promise, 
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the assent to the condition should be communicated to him. 
The learned judge concedes, that when the proposition is to 
become a guarantor if required, the party making the pro- 
position is not liable, ‘‘ without a compliance with the ex- 
press condition, which means giving notice.” But in the 
cases of Stafford v. Low, and Beekman v. Hale, cited above, 
which are the cases alluded to as supporting this doctrine, 
notice was not expressly required in the terms ef the pro- 
posed guaranty. ‘lhe guaranty, it is true, was incomplete 
until notice was given, because before, it was a mere offer 
binding the party making it for a reasonable time, within 
which the party to whom it was made might signify his 
acceptance ; and what was expressed in the first mentioned 
case, is implied in all such propositions, because until ac- 
ceptance, it is uncertain whether a guaranty will be re- 
quired, and whether that which is offered will be considered 
sufficient. 

Suppose the agreement proposed is to guaranty the debt 
of another, on the express condition that forbearance to the 
principal shall continue for a specified time, the creditor who 
has sold commodities on an indefinite credit cannot be pre- 
sumed to have accepted the terms of the offer; and if in 
the case supposed, the proposition of guaranty is for a pe- 
cuniary consideration, as well as for forbearance to the prin- 
cipal, the guarantor can establish no claim to the sum pro- 
vided for in the guaranty, on the mere fact that goods were 
sold on an indefinite credit, nor does such a claim result 
from a communication of acceptance to the principal. ‘The 
bargain must be struck and consummated between the par- 
ties. It was this necessity of an absolute agreement, which 
was contemplated by Spencer, Ch. J., in the case of Beek- 
man v. Hale, when he said (page 139), that the defendant 
was entitled to notice “and that too from the plaintiff.”’ 
‘Good faith,” he says “and the very nature of the negotia- 
tion, alike require it of the party aciing on and accepting a 
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proffered guaranty, to apprize the other party of what is 
done, and what his liability may be.’ The decisive opin- 
ion of chief justice Marshall in Russell v. Clark’s executors, 
was noticed and fully recognised, and the court certainly 
did not found their opinion upon any express condition of 
notice, as distinguishing the case from ordinary propositions 
of guaranty. 

The learned judge, who delivered the opinion of the court 
in Douglass v. Howland, appears to have misapprehended 
the English cases cited by him as supporting the doctrine 
which he advances. In the case of Oxley v. Young, 2 H. 
Black. Rep. 613, the direct question did not arise, but in 
that case, as in Pillans v. Van Mierop, the proposition to 
give credit in reliance upon the guaranty came from the 
creditor, and when acceded to by the guarantor, was a per- 
fect agreement, and required no further notice, but notice 
was given of the acceptance of the guaranty, and that the 
credit and forbearance would be given. The counsel for 
the plaintiff (sergeant LeBlanc) founded the cause of action 
upon the notice of acceptance of the guaranty, and claimed 
only, that notice of the actual shipment of the goods, on 
the order guaranteed, was unnecessary, because such notice 
was not stipulated for. ‘The opinion of the court was con- 
fined to this point, and the notice was decided to be umne- 
cessary — but we think it is apparent, that the doctrine for 
which we contend was fully recognised. 

The case of McIvers v. Richardson, 1 M. & 8. 557, was 
a case where a proposition was made to guarantee a debt, 
and the condition which is implied in every such guaranty, 
namely, its acceptance, was expressed. ‘The decision was 
placed upon the ground that there was no agreement, but 
simply a proposition to guarantee, but the case was not dis- 
tinguished by the court from other cases where hotice is 
required, because its necessity is implied in the very terms 
of the proposition. 
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In the cases cited in Comyns’s Digest, Pleader, C. 69, 70, 
75, and in all the other cases cited on this point, the under- 
takings were absolute and unconditional. ‘The agreements 
were complete and the question of notice in all of them re- 
lated to matters which the party contracting was bound to 
take notice of. 

The doctrine stated by Mr. Justice Cowen was so variant 
from all the American authorities, and regards a question 
so important to the commercial community, that we have 
thought ourselves justified in questioning its correctness, 
and as the opinion of the court does not appear to have 
been expressed on the subject, the obiter remarks of the 
judge by whom it was delivered, in a case which was de- 
cided on other grounds, will have no other weight against 
the current of authorities, than it may be entitled to from 
the strength of the reasoning which supports it. s. F. p. 





ART. IV.—CAPTAIN KIDD. 


Few names in the annals of our country have been more 
familiar to every class in the community than that of Wil- 
liam Kidd. Childhood has listened with terror to the tales 
of his unnumbered crimes, and credulous love of gold has 
sought, with the confidence of assured success, the ill-gotten 
treasures which he buried in the lonely recesses of the sea- 
shore. 

The ballads of the nursery, too, have immortalized this 
renowned freebooter of the ocean, and although it was not 
true, that “his name was Robert Kidd, as he sailed,” yet 
“most wickedly he did, as he sailed,’’ and among other 
things, ‘‘he murdered William Moore, and left him in his 
gore, not many leagues from shore,” and when at last justice 
overtook him, he made a solemn appeal to “‘ young and old 
to see him die ;’’ most disinterestedly telling them they were 
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*‘ welcome to his gold, for by ’t he ’d lost his soul, and must 
die.” 

Romance, also, has borrowed from the same storehouse, 
and has told us how carefully the treasures which the pirate 
and his crew concealed have been watched over, from time 
immemorial, by a certain grim-visaged personage, who, for 
a valuable consideration, made known its hiding place to 
that curious gentleman, “ Thomas Walker.” 

Although these romantic incidents have made their 
abiding impression upon the youthful imagination of thou- 
sands, few have stopped to draw from the personal history 
of Kidd, the illustration which it affords of the manner in 
which justice was administered in the English courts, a 
century and a half ago. 

Mr. Chandler, in his interesting collection of early Amer- 
ican trials, has given the means of judging of the state of 
criminal jurisprudence in our own country at the period re- 
ferred to, and it would be found upon comparison, that, 
saving the matier of form, justice was as fairly adminis- 
tered in the colonies as in the mother country. 

Not only was the prisoner, who was capitally indicted, 
denied the aid of counsel, unless some question of Jaw arose 
in his trial, but he was not permitted even to have the wit- 
nesses, whom he called in his defence, testify under the 
sanction of an oath. 

Both by the civil and common law, a prisoner charged 
with a capital offence was not allowed counsel, except to 
discuss questions of law before the court, nor was he per- 
mitted to have his witnesses sworn, although the witnesses 
on the part of the crown were always examined upon oath, 
and it was not till since the commencement of the last cen- 
tury, that these privileges were extended to prisoners upon 
trial, except in cases of treason, where by a statute passed 
a few years before the time to which we refer, the persons 
charged were allowed the aid of counsel upon their trial. 
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The trial of William Kidd fills too large a sphere in the 
volumes of the English state trials, to transcribe any consid- 
erable portion of the report which is there preserved, and it 
is our purpose to select only so much of it, as will serve to 
present a more graphic sketch than could otherwise well be 
furnished, of the forms in which trials were conducted in 
the English courts, and the little chance that they offered 
for even the innocent to escape conviction. 

Every one, who knows any thing of English history, has 
heard of the barbarous manner in which sir Walter Ra- 
leigh was treated on the occasion of his trial, and of the 
ruffian, blackguard ferocity with which lord Coke, the then 
attorney general, pursued his noble victim in prostituting 
legal forms to further political ends. 

But his fate was not a solitary example of the necessity, 
not only of an independent bench, but of an enlightened 
bar, if a people would enjoy the security which flows from 
an upright administration of their laws. 

Although from a simple perusal of the indictments against 
captain Kidd, and the evidence adduced to sustain them, no 
one would be led to imagine that his trial had any connec- 
tion whatever with the political affairs of the country, yet 
such in fact was the case; and it becomes necessary, there- 
fore, to offer a brief explanation of his previous history, in 
order to understand the full degree of importance which 
was attached to his arrest, trial, and conviction as a mur- 
derer and a pirate. 

The first we learn of his history was in 1696. Before 
that time he had been an enterprising ship-master, sailing 
from New York, where his family resided. 

At this time there was an universal alarm felt, in conse- 
quence of the numerous acts of piracy which had been 
committed on the high seas, especially in the Atlantic and 
Indian Oceans, and the attention of the government of 
England was particularly directed to the means of arrest- 
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ing the evil. The war, which had been terminated by the 
peace of Ryswick in 1697, had given rise to an extensive 


? 


system of legalized piracy called “ privateering,’”’ many of 
the vessels so employed having received commissions from 
James the second, then an exile, to cruise against the com- 
merce of England. Many of these privateers had laid aside 
the flimsy veil that covered their true character, and waged 
war indiscriminately upon whatever vessels came in their 
way. 

Under the administration of governor Fletcher of New 
York, many of these piractical vessels sailed from ports 
within his government, and Smollet, in his history of 
England, gravely affirms that ‘during the war, the colo- 
nies had grown rich by piracy.” 

Upon the removal of Fletcher from his government, the 
king resolved to appoint some one, who would be certain to 
adopt efficient measures to break up the system of piracy 
which had become so alarming; and for this purpose 
commissioned lord Bellamont, a nobleman of high rank, 
as governor of New York, and soon after added the 
provinces of Massachusetts and New Hampshire to his 
jurisdiction. 

It was proposed to fit out a naval expedition to make 
war upon the pirates, and Bellamont was charged with the 
selection of some suitable person to take command of che 
enterprise. 

By a singular and most unfortunate fatality, Kidd was 
the person so selected. He was then in London, and was 
highly recommended for the place by Mr. Livingston of 
New York, who had known him there, and who happened 
then to be in London, where he was consulted upon the 
subject by lord Bellamont. 

It was proposed to fit out a government ship of thirty 
guns, to be manned with a hundred and fifty men. But 
there were so many difficulties interposed by the admiralty, 
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that the expedition, as a publie one, failed, and a private 
adventure was planned as a substitute. 

It had two objects in view, one to cruise against the 
French with a commmission as a privateer, the other to 
seize and send home for trial all who had been engaged in 
piratical enterprises, and high expectations were raised of 
making the adventure a profitable one. Mr. Livingston 
offered to be concerned with captain Kidd in one fifth of 
the vessel, and to be bound for the faithful execution of his 
commission. 

The king, not only countenanced the enterprise, but was 
to share one tenth in the profits so confidently anticipated 
to result from it. Several of the nobility took shares in the 
adventure, among whom were the duke of Shrewsbury, the 
earls of Romney and Oxford, and lord chancellor Somes. 

The chief management of the affair was entrusted to 
lord Bellamont, through whom the commission of Kidd 
was regularly issued. 

Under this he sailed from Plymouth for New York in 
April, 1696, in a ship called the Adventure Galley. On his 
way thither he took a French ship which he carried into 
New York, where she was condemned, and there he en- 
listed a large number of men by promising them a share of 
the prizes he might take. Elis whole crew, in the end, con- 
sisted of about one hundred and fifty men. 

Bellamont did not reach New York till nearly two years 
after Kidd had sailed from England, and found, on arriving 
there, that, instead of having exterminated piracy, the man 
whom he had commissioned for that purpose had become 
the terror of the ocean, by the bold and indiscriminate war 
which he had been carrying on against the vessels of all 
nations. 

Such an issue of an expedition, which the ministry and 
leading whigs had originated, could hardly fail to bring 
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reprcach upon its authors, especially while party spirit was 
as rife as it then was in England. 

Lord Somes, though of long tried worth and great saga- 
city as a political leader, was particularly obnoxious to the 
tories, and after holding the great sea] for seven years was, 
by their instigation, dismissed from office. 

In 1701, he, with the earls of Portland and Oxford, were 
impeached for high crimes and misdemeanors, and one of 
the articles against the late chancellor was his connection 
with captain Kidd. Kidd was even examined at the bar 
of the house of commons, with a view to make evidence 
against the ministry, but the attempt to connect him with 
them, in any way calculated to impeach their moral or po- 
litical character, wholly failed. The commons did not 
pursue their articles of impeachment, and no trial was ever 
had upon them, and when the trial of Kidd took place, the 
entire innocence of all who were interested in the enterprise 
which had been entrusted to him was conclusively estab- 
lished. 

The course which Kidd pursued, after leaving New York 
with his augmented crew, was directed to the Indian Ocean, 
where he made many rich prizes, and having divided his 
booty with his crew, about ninety left him, and engaged in 
other similar adventures. He thereupon burned his own 
vessel, and embarked in one of his prizes for the West In- 
dies. Here he purchased a sloop, and leaving his prize in 
charge of a part of his crew, he sailed with the remainder 
for New England, and with a strange degree of foolhardi- 
ness, ventured to appear openly in Boston, and to engage 
in traffic there. 

As soon, however, as his arrival there was known, he 
was sent for by the government, and required to render an 
account of what he had done under his commission, within 
three days. As he failed to comply with this order, an 
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officer was sent to arrest him on the 6th July, 1699, but 
Kidd, being determined not to surrender, drew his sword 
upon the officer, and only submitted after he was overpow- 
ered by superior force. 

The governor made no delay in sending notice of his ar- 
rest to England, aud so important was it deemed to secure 
him from escape, that a man-of-war was fitted out for the 
purpose, and ordered to Boston to bring him to England. 

Upon his being arrested in Boston, his plate and other 
valuable property was seized in New York, but subse- 
quently given up by the government to his wife, upon her 
representation that she had come honestly by it. ‘True to 
her character as a woman anda wife, she came to Boston, 
and visited her husband in prison, and made a most urgent 
application to the governor to extend favor towards him. 
This application, as well as that for the restoration of her 
property, is among the curious papers preserved in the 
secretary's oflice of the commonwealth. 

The same ill fortune, which first involved the ministry in 
aconnection with Kidd, attended their efforts to remove 
him to England. The vessel sent out for the purpose, after 
encountering tremendous storms, was obliged to put back 
without reaching her destination, and it was openly charged 
that they dared not bring the matter to the test of a public 
trial. 

Kidd, however, together with one Bradish, a famous pi- 
rate, was at length sent home, where he was indicted and 
put upon his trial for murder and piracy. This did not 
take place until the eighth of May, 1701, although as has 
been stated, his original arrest was made nearly two years 
prior to that date. 

Such were the circumstances under which the trial took 
place, from the report of which we have selected the follow- 
ing extracts, namely : 

VOL. XXVII. — NO. LIV. 23 
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At the admiralty sessions, held at the old Bailey, Lon- 
don, on the eighth and ninth of May, 1701, 

The king’s commission for holding the court being first 
read, the court proceeded to call the gentlemen summoned 
upon the grand jury, &c. 

Dr. Oxenden gave the charge to the grand jury, explain- 
ing the nature of the commission, and the crimes inquirable 
by virtue of it, by the grand jury. 

Then the grand jury withdrew, and, after some time, re- 
turned into court and found the bill of indictment against 
captain Kidd fur murder, and another against him (and nine 
others) for piracy. Then proclamation, as usual, being 
made, the foresaid prisoners were brought to the bar and 
arraigned. 

Clerk of Arraigns. William Kidd, hold up thy hand. 

Kidd. May it please your lordships, I desire you to per- 
mit me to have counsel. 

Mr. Recorder. What would you have counsel for? 

Kidd. My lord, I have some matter of law relating to 
the indictment, and I desire I may have counsel to speak 
to it. 

Dr. Oxenden. What matter of law can you have ? 

Cl. of Arr. How does he know what it is he is charged 
with? I have not told him. 

Mr. Recorder. You rust let the court know what those 
matters of law are, before you can have counsel assigned 
you. 

Kidd. They be matters of law, my lord. 

Mr. Recorder. Mr. Kidd, do you know what you mean 
by matters of law? 

Kidd. 1 know what I mean, I desire to put off my trial 
as long as I can, till | can get my evidence ready. 

Mr. Recorder. Mr. Kidd you had best mention the matters 
of law you would insist on. 
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Dr. Oxenden. It cannot be matter of law to put off your 
trial, but matter of fact. 

Kidd. 1 desire your lordship’s favor, I desire Dr. Oldish, 
and Mr. Lemmon may be heard as to my case. 

Cl. of Arr. What can he have counsel for, before he has 
pleaded ? 

Mr. Recorder. Mr. Kidd, the court tells you, you shall be 
heard what you have to say, when you have pleaded to 
your indictment. If you plead to it, if you will, you may 
assign matter of law, if you have any, but then you must 
let the court know what you would insist on. 

Kidd. 1 beg your lordship’s patience till I can get my 
papers. I had a couple of French passes which I must 
make use of in order to my justification. 

Mr. Recorder. That is not matter of law. You have had 
long notice of your trial, and might have prepared for it. 
How long have you had notice of your trial? 

Kidd. A matter of a fortnight. 

Dr. Oxenden. Can you tell the names of any persons 
that you would make use of in your defence ? 

Kidd. Isent for them, but could not have them. 

Dr. Oxenden. Where were they then? 

Kidd. 1 brought them to my lord Bellamont in New 
England. 

Mr. Recorder. What were their names? You cannot tell 
without book. Mr. Kidd, the court sees no reason to put 
off your trial, therefore you must plead. 

Cl. of Arr. William Kidd, hold up thy hand. 

Kidd. 1 beg your lordships I may have counsel admitted, 
and that my trial may be put off; [ am not really prepared 
for it. 

Mr. Recorder. Nor never will, if you could help it. 

Dr. Oxenden. Mr. Kidd, you have had reasonable no- 
tice, and you knew you must be tried, and therefore you 
cannot plead you are not ready. 

23* 
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Kidd. If your lordship permit those papers to be read, 
they will justify me; I desire my counsel may be heard. 

Mr. Coniers. We admit no counsel for him. 

Mr. Recorder. There is no issue joined, and therefore 
there can be no counsel assigned. Mr. Kidd, you must 
plead. 

Kidd. 1 cannot plead till I have those papers I insisted 
upon. 

Mr. Lemmon. He ought to have his papers delivered to 
him, because they are very material for his defence. He 
has endeavored to have them, but could not get them. 

Mr. Coniers. You are not to appear for any one tll he 
pleads, and that the court assigns you for his counsel. 

Mr. Recorder. 'They would only put off the trial. 

Mr. Coniers. He must plead to the indictment. 

Cl. of Arr. Make silence. 

Kidd. My papers were all seized, and I cannot make my 
defence without them. I desire my trial may be put off till 
I can have them. 

Mr. Recorder. 'The court is of opinion they ought not to 
stay for all your evidence; it may be they may never come. 
You must plead, and then if you satisfy the court that there 
is reason to put off your trial, you may. 

Kidd. My lord, I have business in law, and I desire 
counsel. 

Mr. Recorder. Mr. Kidd, the course of the courts is, when 
you have pleaded, the matter of trial is next. If you can 
then show there is cause to put off the trial, you may, but 
now the matter is to plead. 

Kidd. It is a hard case when all these things shall be 
kept from me, and I be forced to plead. 

Mr. Recorder. If he will not plead, there must be judg- 
ment. 

Kidd. My lord, would you have me plead, and not have 
my vindication by me? 
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Cl. of Arr. Will you plead to the indictment ? 

Kidd. I would beg that I may have my papers for my 
vindication. 

Cl. of Arr. William Kidd, you stand indicted by the 
name of William Kidd, &c., art thou guilty, or not guilty? 

Kidd. 1Icannot plead to this indictment till my French 
passes are delivered to me. 

Cl. of Arr. Are you guilty, or not guilty ? 

Kidd. My lord, I insist upon my French papers; pray 
let me have them. 

Mr. Recorder. 'That must not be now, till you have put 
yourself on your trial. 

Kidd What must justify me? 

Mr. Recorder. You may plead it then, if the court see 
cause. 

Kidd. My justification depends on them. 

Mr. Recorder. Mr. Kidd, [ must tell you, if you will not 
plead, you must have judgment against you, as standing 
mute. 

Kidd. I cannot plead till I have those papers ; I have not 
my witnesses here. 

Mr. Recorder. You do not know your own interest, if 
you will not plead, you must have judgment against you. 

Kidd. lf 1 plead, I shall be accessory to my own death, 
till | have persons to plead for me. 

Mr. Recorder. You are accessory to your own death, if 
you do not plead. We cannot enter into the evidence unless 
you plead. 

Cl. of Arr. Are you guilty, or not guilty? 

Mr. Recorder. He does not understand the law, you must 
read the statute to him. 

Cl. of Arr. Are you guilty of this piracy, or not guilty ? 

Kidd. If you will give me a little time to find my pa- 
pers I will plead. 


Cl. of Arr. There is no reason to give you time, will 
you plead or not? 
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Mr. Coniers. Be pleased to acquaint him with the 
danger he stands in by not pleading. Whatever he says, 
nothing can avail him till he pleads. 

Mr. Recorder. He has been told so, but he does not 
believe us. 

Mr. Coniers. If there be any reason to put off his trial, 
it must be made to appear after issue is joined. 

Mr. Recorder. If you say guilty, there is an end of it, 
but if you say not guilty, the court can examine into the 
fact. 

Officer. He says he will plead. 

Cl. of Arr. William Kidd, art thou guilty, or not guilty ? 

Kidd. Not guilty. 

Cl. of Arr. How wilt thou be tried ? 

Kidd. By God and my country. 

Cl. of Arr. God send thee a good deliverance. 

Kidd. My lord, I beg I may have my trial put off for 
three or four days, till I have got my papers. 

Mr. Recorder. The judges will be here by-and-by, and 
you may move the court then, we are only to prepare for 
your trial. We do not deny your motion, but when the 
court is full, they will consider of the reasons you have to 
offer. 

Here follows the indictment for murder of William 
Moore, upon the high seas, to which he pleaded not guilty, 
and upon being inquired of if he would challenge any of 
the jurors: 

Kidd. My lord, I desire counsel may be assigned me. 

Mr. Recorder. Captain Kidd, I told you it would be 
your time when the jury was called, to offer what you had 
to offer; therefore, if you have anything now to say to the 
court you had best say it. 

Kidd. I beg I may have counsel, Dr. Oldish and Mr. 
Lemmon, that they may be heard on my behalf. 

Mr. Justice Powell. If he desires it you may be counsel 














1842. ] Captain NKidd. 359 


for him, provided there be any matter of law that he has to 
plead, otherwise he must be tried. 

Dr. Oldish. My lord, he moves that his trial for piracy 
may be put off for several reasons; one is, there is one 
Davis that is a necessary witness for him; he was taken a 
passenger into the ship, and therefore could not be con- 
cerned in any piracy. Now this Davis stands indicted, so 
that he is deprived of this person, who is a necessary wit- 
ness for him in this case. 

Mr. Coniers. He is not indicted yet, he may call him if 
he thinks fit. 

Mr. J. Powell. If he be indicted, yet he may be a 
witness. 

Dr. Oldish. My lord, we desire he may be here. 

Mr. J. Powell. Where is he? 

Cl. of Arr. He is in Newgate. 

Mr. J. Powell. (et him be sent for. 

Dr. Oldish. My lord, it is very fit his trial should be 
delayed for some time, because he wants some papers very 
necessary to his defence. It is very true, he is charged 
with piracies in several ships, but they had French passes 
when the seizure was made. Now if there were French 
papers, it was a lawful seizure. 

Mr. J. Powell. Wave you these passes? 

Kidd. 'They were taken from me by my lord Bellament, 
and these papers would be my defence. 

Dr. Oxenden. Had you any other passes when you 
took the Armenian ship? 

Dr. Oldish. If those ships that he took had French pa- 
pers, there was just cause of seizure, and it will excuse him 
from piracy. 

Kidd. 'The passes were seized by my lord Bellamont; 
that we will prove as clear as day. 

Mr. Lemmon. My lord, I desire one word as to this civ- 
cumstance; he was doing his king and country service 
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instead of being a pirate, for in this very ship there was a 
French pass, and it was shown to Mr. Davis, and carried 
to my lord Bellamont, and he made a seizure of it. And 
there was a letter writ to testify it, which was produced 
before the parliament, and that letter has been transmitted 
from hand to hand, so that we cannot at present come by 
it. There are several other papers and letters that we can- 
not get, and therefore we desire the trial may be put off ull 
Wwe can procure them. 

Lord Chief Baron Ward. Where are they ? 

Mr. Lemmon. We cannot yet tell whether they are in 
the admiralty office, or whether Mr. Joddrell hath them. 

Mr. J. Powell. Let us see on what you go. You talk 
of French passes, you should have been prepared to make 
affidavit of it. What ship was that which had the French 
passes ? 

Mr. Lemmon. The same we were in, the same he is 
indicted for. 

Mr. J. Powell. Make out this, Mr. Lemmon. 

Mr. Lemmon. My lord, we desire Mr. Davis may be 
sent for, he will prove it. 

L. C. B. Ward. Send for Edward Davis. 

Mr. Fell. My lord, will you have him brought into 
court ? 

L. C. B. Ward. Yes. 

Mr. Sol. Gen. They had a fortnight’s notice to prepare 
for trial. 

Dr. Oldish. We petitioned for money, and the court 
ordered fifty pounds, but the person that received it went 
away, and we had none till last night. 

Dr. Oxenden. 1 ordered that the money might be paid 
into his own hands, that he might be sure to have it. 

Mr. Crawley. Register declared that he paid the fifty 
pounds into his own hands, on ‘Tuesday morning. 

L. C. B. Ward. You ought to make it out that there is 
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a reasonable cause to put off the trial, or else it cannot be 
allowed. 

Mr. Lemmon. My lord, we will be ready tomorrow 
morning. 

L. C. B. Ward. They ought to have had due notice. 
What notice had they ? 

Mr. Sol. Gen. A fortnight’s notice, this day fortnight. 

Mr. Oldish. My lord, he should have had his money 
delivered to him. 

Kidd. had no money nor friends to prepare for my 
trial, till last night. 

L. C. B. Ward. Why did you not signify so much to 
the king’s officers ? 

Mr. Sol. Gen. My lord, this we will do, let Davis be 
brought into court, and if that be a just excuse, we are 
contented. In the mean time let him be tried for the mur- 
der, wherein there is no pretence of want of witnesses or 
papers. 

Officer. Davis is here, my lord. 

Cl. of Arr. Set all aside but captain Kidd. William 
Kidd, you are now to be tried on the bill of murder. The 
jury is going to be sworn, if you have any cause of excep- 
tion you may speak to them as they come to the book. 

Kidd. 1 shall challenge none. I know nothing to the 
contrary but they are honest men. 

Mr. Knap, the solicitor general, and Mr. Coniers, briefly 
opened the cause for the prosecution, and the latter pro- 
ceeded to call and examine the witnesses to sustain the in- 
dictment, in which he was aided by Mr. Cowper, so that 
four counsel seem to have been employed in behalf of the 
crown, although the prisoner was obliged to proceed with- 
out the aid of any. 

‘T'wo witnesses were called by the government, and three 
by the prisoner, who, though without counsel, examined 
and cross-examined them with considerable ability. 








362 Captain Kidd. [July, 


After the close of this examination, the chief baron Ward 
charged the jury. Upon closing his charge, Kidd informed 
him that he had witnesses to produce ‘ for his reputation.” 

L. C. B. Ward. Mr. Kidd, we gave you time to make 
your defence, why did yon not produce them? You were 
asked more than once if you had any more to say, and you 
said you would call no more witnesses. 

Kidd. Ican prove what service [ have done the king. 

L. C. B. Ward. You should have spoken sooner, but 
what would that help in this case of murder? Yon said 
you had no more to say before I began. 

The jury retired, and after about an hour returned with 
their verdict. Upon answering that they were agreed, 

Cl. of Arr. William Kidd, hold up thy hand, (which 
he did.) Look upon the prisoner. Is he guilty of the mur- 
der whereof he stands indicted, or not guilty ? 

Foreman. Guilty. 

Cl. of Arr. Look to him, keeper. 

In the mean time, however, his trial upon the charge of 
piracy, had been proceeding, and the above verdict was re- 
turned, while the counsel for the crown were making their 
opening statement to the jury. The court disregarded all 
the considerations for delay which had been urged upon 
them, and nothing remained for Kidd and his associates, but 
to meet the charges as they best could, without the aid of 
counsel or friends, after having been shut up in prison, and 
deprived of the means of procuring testimony. 

Probably substantial justice took place in the end, though, 
with the more refined notions of modern times, the means 
of reaching it seem somewhat harsh and severe. 

In regard to the charge of murder, of which he was con- 
victed, it seems to have been the result of a hasty brawl 
between him and his gunner, William Moore, and at this 
day would have been regarded as an act of manslaughter 
only. The blow which caused his death was inflicted with 
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a bucket, and was given in consequence of irritating Jan- 
guage used by the deceased towards his commander in an 
angry dispute. 

It made, however, but little practical difference with the 
prisoner, whether the verdict in this instance was right or 
wrong, for upon each of the five indictments which followed, 
he was convicted, and a general sentence of death was pro- 
nounced upon him. Eight of his associates were convicted 
and sentenced at the same time, but Kidd protested to the 
last, that he had been sacrificed by perjured witnesses. 

This sentence was soon after executed upon him, and the 
name of ‘‘Captain Kidd” has ever since been associated 
in the legends of our early history, with that of the powers 
of darkness and the unsolved mystery of countless heaps 
of buried treasure. E. W. 





ART. V.—WHEATON ON THE RIGHT OF VISITATION AND 
SEARCH. 


1. Enquiry into the validity of the British claim to a right of 
visitation and search of American vessels suspected to be 
engaged in the African slave trade, by HENry WueEaTon, 


LL. D. Philadelphia: Lea & Blanchard, 1842. 


2. An examination of the question now in discussion between 
the American and British governments concerning the 
right ef search, by an American. Paris: 1842. 


Mr. Wuearton has presented to the public a valuable analy- 
sis of the discussions, which occurred between the American 
and British governments, in relation to the extension of the 
right of search, and of jurisdiction for the suppression of 
the slave trade. His inquiry also has the merit of being 
conducted in a very proper temper, and in a tone worthy of 
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his character as a statesman; but his view of the grounds 
on which the right of visitation and search rests is entirely 
inadequate; and it is quite remarkable that the reporter of 
the case of the Palmyra’ should have adopted errors so en- 
tirely at variance with the authority of that case. 

It is of the utmost importance, in considering this ques- 
tion, to recollect that the right of capture, and the right of 
visitation and search in time of peace, depends upon the 
jurisdiction over the offence, for which the search or the 
seizure is made. Great confusion has resulted from disre- 
garding this principle. When lord Stowell, in the case of 
the Louis, 2 Dods. Rep. 238, was seeking for grounds to 
distinguish the case before him, from the case of the Ama- 
die, | Acton’s Rep. 240, whilst in fact he overruled the deci- 
sion in the latter case, he dwelt upon the consideration, that 
the search in the case of the Louis was not made upon the 
belligerent claim; but he never meant to deny that the ju- 
risdictional right of visitation might be exercised, notwith- 
standing the absence of reasons for exercising the right as 
an absolute one, as it may be in time of war, for certain 
purposes, even without probable cause. 

In the case of the Amadie, (1 Acton’s Rep.) 240, an Amer- 
ican vessel was subjected to visitation and search in time of 
war by a British cruiser. It was discovered that she was 
engaged in the slave trade. She was therefore captured 
and brought in for adjudication. At the trial before sir 
William Grant, it was decided that the American claimants 
could not substantiate any just claim to the ship and her 
cargo of slaves ; because as the trade was prohibited by the 
laws of the United States, they could not, in a court which 
had authority to inquire into the validity of all claims to 
the property, show any lawful title, a forfeiture was there- 
fore decreed. Admitting that the American claimants could 


1 12 Wheaton’s Rep. 
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establish no title, it is difficult to discover the grounds on 
which this eminent judge decreed in favor of the captor, 
for although he had a right to visit the American ship for 
probable cause, to ascertain her national character, and an 
absolute right to search for contraband or colonial produce, 
the rights of war gave him no authority to capture for any 
other cause, and it was a most perverted course of reason- 
ing, by which sir William Grant decreed for the court of 
admiralty, from an exercise of the right of search for an- 
other purpose, jurisdiction over a subject of which it could 
otherwise have no cognisance. ‘The court proceeded upon 
the principle, that a vessel may be visited for one cause and 
captured for another, although the cause of capture would 
not authorize visitation. In the case of the Louis, lord 
Stowell adopted the true doctrine, that a vessel could not be 
brought to adjudication for an alleged crime over which the 
court had no jurisdiction, and that there could be no right 
to search or capture a vessel for an offence which could not 
be tried. ‘This was the substantial ground of the decision 
made by lord Stowell, and when he was pressed by the 
doctrine of sir William Grant, he escaped the authority of 
the case of the Amadie, which it is manifest he entirely 
disapproved, by showing that not only was there no juris- 
dictional right to capture the Louis, but there was no right 
to visit and search or capture her, on any other ground 
which would place her at the disposal of the court of ad- 
miralty, and thus justify an inquiry into the title of the 
claimants. ‘lhe captain in that case asserted the general 
right of visitation without jurisdiction and without cause. 
Lord Stowell showed that where there was no jurisdiction, 
there could be no authority for visitation or search — as no 
cause whatever existed for the exercise of the right in a 
time of peace, except on the jurisdictional ground. He 
says, ‘‘that no authority can be found, which gives any 
right of visitation or interruption over the vessels and nay- 
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igation of other states, on the high seas, except what the 
right of war gives to belligerents against neutrals;” and 
this assertion of an undoubted principle has been strangely 
construed as a denial of the right in cases where the court 
had jurisdiction. Mr. Wheaton says, “ the assertion of lord 
Stowell, that no such authority can be found, must be con- 
sidered as conclusive against its existence.” 

But the purpose, for which lord Stowell asserted this doc- 
trine, is overlooked by those who cite it as manifesting his 
opinion, that the right can never be exercised in time of 
peace in aid of the jurisdiction. As a belligerent right it is 
exercised against other nations. In time of peace, the right 
of visitation is limited by the jurisdiction. It may be ex- 
ercised where there is probable cause to suppose that the 
national character is such as to confer jurisdiction. In the 
case of the Louis, a vessel belonging to a foreign state had 
been captured. 


“In time of war,” says Mr. Wheaton, “vessels suspected to 
have fraudulently assumed the flag and papers of another nation, 
may be seized and proceeded against in the exercise of a right in- 
cident to that of belligerent capture. Being once brought before 
the prize court, such vessels may be condemned on the ground, 
that a British subject has no persona standi in judicie, to claim 
property taken in the act of violating the municipal law of his own 
country, whilst the claim of the American citizen would at once be 
rejected as founded in fraud, and supported by falsehood.” p. 136. 


Such was the doctrine of sir William Grant, and lord 
Stowell’s purpose was to show that no such claim could be 
asserted in the case before him. Mr. Wheaton maintains 
that the right in question depends in time of peace so 
strictly upon the event, that if it is not shown by the result 
to be justified in its exercise, a national wrong is the conse- 
quence to the state whose subjects have been injured, and 
he repels the doctrine that probable cause can furnish any 
excuse. 
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** Doubtless,” he says, “ the laws of trade and navigation of any 
particular country may be executed by the seizure of the vessels 
proved to belong to that country, in a place which is not within the 
territory of a particular state, such as the high seas. But such 
seizure must necessarily be made at the hazard of mistaking the 
property of the citizens of another nation for that of the subjects 
of the state, under whose authority the seizure is made.” 

It will be admitted by Mr. Wheaton, that there may be 
cases of doubt, where the seizures which turn out to be mis- 
taken, are apparently justified by circumstances. If it is 
ascertained by persons engaged in the slave trade, that 

sritish cruisers will be embarrassed, or their own security 
promoted, by hoisting the American flag, it will always be 
assumed, so that unless Great Britain abandons the attempt 
to arrest her subjects altogether, the hazard of occasional 
mistake must be encountered. Suppose, then, a mistake is 
made, it may be inquired, what retribution ought to be the 
consequence as against the captor, and also against his go- 
vernment. Is not the whole question of damages properly 
submitted to a court of admiralty, to be settled on princi- 
ples, less indulgent it may be, than such as are applied to 
cases which occur upon the belligerent claim, but according 
to the rules of equity and justice? If the captor acted in 
good faith, ought he to be subjected to vindictive damages, 
or has he laid a foundation for punishment by his own go- 
vernment? Whenever the conduct of the officer had been 
unjustifiable, as he never could strictly justify himself to 
his government, but by the event, his acts would be disa- 
vowed. ‘Then suppose that the officer who has captured an 
American vessel, is subjected to damages, that ample resti- 
tution is made, and that he is removed from his command : 
is it not apparent that the whole subject loses its imposing 
character as a question of international law, and becomes 
simply an inquiry into the amount of reparation due to the 
injured party, and the degree of punishment which shall be 
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inflicted on the agent of the wrong? In the case supposed, 
there is no attempt to avoid a proper responsibility. ‘The 
instructions of the government confine the action of its ofli- 
cers to their legitimate sphere. ‘The wrong committed is 
altogether that of the individual, and on his part the indig- 
nity to the flag is simply constructive. The question is 
simply one of damages as against the wrong doer, unless it 
is claimed that the flag shall constitute conclusive evidence 
of nationality. This is not pretended: then to determine 
the amount of damages, whether they shall be simply re- 
munerative, or whether the officer has been guilty of mis- 
conduct which calls for vindictive damages, it becomes ne- 
cessary to inquire into the force of circumstances of suspi- 
cion, and what is this but the technical excuse of probable 
cause ? 

Mr. Wheaton complains, that the right claimed by Great 
Britain is identical with the belligerent right of search, that 
the officer by whom a vessel is visited, may, if in his opin- 
ion, his suspicions are justified, carry her in for adjudica- 
tion, and he asks, 

** What if the vessel proves on the trial to be American, though 
guilty of slave trading? and what if she turns out to be American 
and innocent of all offence? If there should have been, in the 
opinion of the court by which the vessel is tried, such reasonable 
ground of suspicion as to constitute probable cause of seizure, the 
owners would not, according to the usual course of the admiralty, 
even be entitled to costs and damages for the detention, which in 
most cases must be attended, with the loss of the voyage ; the dis- 
cretion of the court is exercised in giving or refusing damages in 
cases of marine torts with such arbitrary latitude, and is formed by 
such merely equitable and even politic considerations, that it would 
be a very unsafe reliance for a foreign claimant to look to, for ad- 
equate indemnity in cases of wrongful seizure.” p. 136. 


Where a vessel is captured for causes supposed to jus- 
tify the seizure, it would be conceded by Mr. Wheaton, that 
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it is necessary to carry her in for trial to a court of ad- 
miralty of the country to which the vessel is supposed to 
belong. If a decree of forfeiture should be passed by that 
court, the justification of the officer would be conclusively 
established. A citizen of the United States would be pre- 
cluded by the decision of the court from showing that the 
vessel was American, because the action of a court admin- 
istering the law of nations isconclusive. Since a decree of 
the court of admiralty is thus decisive in relation to na- 
tional character, it is difficult to discern a sufficient reason 
for withholding the like effect from a decree, which regards 
the justification or excuse of the capture. There may be 
many cases in which it would be proper for the court to 
weigh the effect of circumstances in determining the mea- 
sure of damages or the question of justification or excuse. 
If the decision is, that the justification is complete, or if it 
fixes the amount of damages, as it is absolutely necessary 
that there should be some tribunal to dispose of the subject, 
it ought, on principle, to be regarded as final. If the decree 
is final, binding upon all, and decisive of their rights, then 
conclusive effect must be given to the decision in all its 
consequences. If the court of admiralty, without decreeing 
a forfeiture, decides that the captor was justified, or if it 
awards merely remunerative damages, his government can- 
not, consistently with that decision, subject him to vindic- 
tive or disgraceful punishment, or be answerable, if it 
affirms his conduct, for a wrong, which it appears by the 
decree of the court, did not exist. Cases may be supposed, 
where the causes of apparent justification are, at the mo- 
ment of capture, of the most impressive character, and are 
yet found in the result to be fallacious. It cannot, in such 
unfortunate cases, be claimed that the officer or his govern- 
ment shall be held to a political responsibility for measures, 
which, in the decree of the court of admiralty, are, as be- 
VOL. XXVII.— NO. LIV. 24 
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tween the parties, partially justified, excused by circum- 
stances, or provided for by damages. 

A vessel is built in a British port, and fitted out with all 
the accustomed instruments of security, or torture, for the 
slave trade. She sails, commanded by a British officer, 
and manned by a British crew, and is at length captured 
under the American flag, with a cargo of slaves. The rea- 
sons which justify the capture are apparently sufficient, 
but it turns out that the slave ship had been sold to Ameri- 
can owners, that the British officer and his crew are natu- 
ralized citizens of the United States, and that the flag was 
not fraudulently assumed, as was supposed by the captor. 
A court of admiralty would order a restoration of the ves- 
sel and slaves, as in the case of the Louis, but humanity 
and good sense would be revolted, if vindictive damages 
were awarded to the owners for breaking up a trade which 
was piracy within the jurisdiction of their own government, 
and above all the absurdity would be gross and palpable, 
of imputing to the foreign government the design of dishon- 
oring the flag of the union. When the officer supposed 
himself fully justified by circumstances, in the belief that 
he was acting within his proper jurisdiction. 

Again, suppose a vessel which is pursued by a British 
cruiser raises the flag of the United States, but, after search, 
it is discovered that her papers prove that she is British. 
If, when the vessel is captured and brought for adjudica- 
tion to a court of admiralty, it is shown that she is indeed 
American, and that her papers are simulated for the purpose 
of deceiving American cruisers, has any just foundation 
been laid for damages by the party, who has fraudulently 
caused his vessel to be intercepted? Can it be said that 
the officer making the seizure was bound at his peril to 
decide whether the flag or the papers were fraudulent ? 

Suppose a British and an American ship are cruising in 
company off the coast of Africa, in pursuit of slavers, and 
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an American vessel, employed in the slave trade, resorts to 
every deceptive maneuvre to foil the vigilance of each of 
her pursuers. If there is some degree of doubt in regard to 
her national character, shall the slave ship be permitted to 
escape the vengeance of both countries, because the arrest 
can only be made at the peril of the commanders, and at 
the hazard of involving their respective countries in war? 

There indeed seems to be no consideration of national 
dishonor or indignity which affects this subject. The sim- 
ple inquiry in all cases, if the instructions of the British 
government are given in good faith, is, whether, in individ- 
ual instances, a wrong has been inflicted, to be redressed 
by the wrong-doer, or perhaps by his government, but there 
is no question of right respecting which, as it would seem, 
there can be any difference of opinion. The claim of a 
right to search or capture English vessels under an Ameri- 
can flag is admitted by the United States. Great Britain 
renounces, in the fullest manner, the right to search Ameri- 
can vessels. If errors, therefore, are committed, and the 
instructions of the government are transcended, the whole 
subject becomes simply one of judicial cognizance. Mr. 
Wheaton seems to be fully aware that such is the practical 
result, and he is very earnest in his denunciation of the 
rules of justice which govern courts of admiralty in the 
prize jurisdiction. 

We think there would be no difficulty in showing that 
such courts proceed on principles at least as liberal and just 
as other tribunals, but it is foreign to our purpose. 'They 
are at any rate the proper tribunals for the adjudication of 
cases, in which the right of search and the right of capture 
have been exercised, and if the argument which denies 
the justice of these principles is of any weight, it may 
serve to show the propriety of reforming the courts, but by 
no means can invalidate the right submitted to their de- 
cision. 

24* 
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If it is supposed that redress should be administered by 
the government of the captors, on other principles than 
those which govern in courts of admiralty, difficulties 
would arise in the settlement of controverted questions 
which would cause great embarrassment, and the United 
States, before they exact justice from foreign governments 
on summary principles, should duly regard the consequence 
of adopting the same doctrine asa rule of reciprocity. The 
whole question of forfeiture is submitted to the decision of 
the courts, and they are called upon to decide all incidental 
and collateral questions in which individuals have an in- 
terest as captors, or as claimants. ‘The government may 
assume responsibility, but it cannot withdraw cases of 
capture from the appropriate prize jurisdiction. But at any 
rate the question of redress does not affect the question of 
right — the right so indispensable to the ends of justice — 
to arrest for probable cause, whether the probability relates 
to the crime or the jurisdiction. This right of arrest is in- 
cident to jurisdiction. It is constantly exercised by civil 
officers, and under the rules of the common law arrests are 
sanctioned by probable cause, resulting from circumstances. 
Mr. Wheaton says, 


‘** There is no more reason for admitting the exercise of a gen- 
eral right of visitation and search in order to discover, arrest, and 
punish pirates than there is to require all travellers to be exam- 
ined and searched, because there are occasionally some highway 
robberies committed in every civilized country.” 


But Mr. Wheaton is aware that arrests are constantly 
made for robberies, on suspicion, and yet it never was 
imagined that probable cause was not a sufficient excuse 
for intercepting or detaining an individual charged with 
felony. Even in cases where jurisdiction depended upon 
national character, an arrest would be excused when the 
jurisdiction was supported by probable cause. 
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The jurisdiction of every nation is as perfect over its own 
subjects on the high seas, as within its own peculiar do- 
minion, and other nations have no more reason to question 
the exercise of that jurisdiction, or to regard a mistaken 
seizure as touching the national honor, than if it occurred 
where the jurisdiction is exclusive. 

Mr. Wheaton, in discussing the question whether vessels 
supposed to be piratical can be subjected to visitation in 
time of peace, considers the case of the Marianna Flora, 
11 Wheat. Rep. 1, as 


*‘ Sufficient to show that the piratical character of vessels navi- 
gating the ocean, must be ascertained by means other than the 
exercise of the ordinary right of visitation and search.” 


But surely he must be aware that the supreme court of 
the United States have always sanctioned the arrest of ves- 
sels suspected to be pirates. In the very case which he 
cites, the conflict grew out of the measures taken by the 
commander of the American ship to ascertain the character 
of the Portuguese vessel. . Having subdued her, he brought 
her in, because he supposed her conduct was piratical. In 
this he was mistaken, and yet the court, in time of peace, 
extended the very principle to this case, in excuse of the 
capture, namely, probable cause, against the application of 
which Mr. Wheaton so earnestly contends. The court 
sanctioned the capture, which of course involved the power 
and the right of search, and as they intimated that it might 
have been proper for the commander of the Alligator to 
have discharged her, after satisfying himself of the true 
character of his prize, it is idle to suppose that visitation 
would not have been vindicated on the same principle as 
the capture. ‘The court must have meant to be understood 
as expressing the opinion, that only in a season of war, and 
to ascertain the presence of contraband or colonial articles, 
is visitation an absolute right, independently of the event, 
and without reference to probable cause. 
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But why was the American commander protected from 
the consequences of his mistaken seizure? He was unable 
to establish a justification, and if, as Mr. Wheaton supposes, 
this is an authority which conclusively establishes his doc- 
trines, why was not the captor subjected to damages and 
punishment for official misconduct? He was excused on 
the very ground, that at the time of the capture, he was 
sanctioned in his measures by probable cause.! 

If, as Mr. Wheaton seems to suppose, the decision of the 
court was founded upon a distinction between the right of 
capture for a marine tort, and the right of search, we ask 
if the like principle would be admitted in favor of a British 
cruiser, which, waving the right of inquiry, should capture 
an American vessel, on the strength of circumstances of 
suspicion, and bring her before a British court of admiralty 
for adjudication? We regret that Mr. Wheaton has failed 
to notice the case of the Palmyra, in his own reports. He 
could hardly have been insensible that the effect of that 
case was entirely to overthrow the whole doctrine which 
he has endeavored to sustain. 

The inflammatory pamphlet, which is ascribed to the pen 
of the American envoy at Paris, notwithstanding its denial 
of the right claimed by Great Britain, concedes in effect 
every principle on which the claim is founded. 


1 From an observation made by Mr. Justice Story, in the case of the Ma- 
rianna Flora, it has been supposed, that, in the opinion of the court, the nation 
incurred responsibility to foreign powers by executing the law under which 
the American cruiser acted in capturing the Portuguese vessel. Such would 
have been the case if those laws had been inconsistent with the law of na- 
tions, and with the rights of other countries. This, however, was not the 
fact. The law of the United States, and the instructions to the American 
cruisers, which led to the capture of the Marianna Flora, and subsequently 
of the Palmyra, related to vessels and persons within the jurisdiction of the 
United States, and the wrong, if any, in the individual cases, resulted from a 
departure from the object of those laws. The conduct of the American cruisers 
was excused, because they mistook the character of the vessels. If the ves- 
sels captured had been of the character contemplated by the laws of the 
United States, the captures would have been justified. 
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The writer thus states what he conceives to be the true 
doctrine in regard to the responsibility of sovereigns for mis- 
taken captures made under their authority. 


“If the result proves that the suspicion was well founded, then 
the commanding officer will be scathless. He will have done his 
duty to his own government, and no injury to another. But if he 
has suffered himself to be deceived, then he has violated the rights 
of a foreign power, and his sovereign must be responsible for the 
consequences. He may still have done his duty to his own govern- 
ment. ‘That will depend upon the strength of the evidence upon 
which he acted. But he has committed an injury against another, 
and for that injury, atonement may be demanded.” 


So much for theory. He is aware, however, of the ex- 
treme practical injustice of the doctrine, and the rule is 
stated, which is supposed to be the proper rule of practice, 
though not precisely the rule of ‘ the schools.” 


“A British officer meets a vessel bearing an American flag, 
but which he has the strongest reasons to suspect to be British, and 
engaged in the slave trade; he boards her, conducts himself with 
perfect propriety, ascertains his error, and retires without com- 
mitting any injury. He is a trespasser, but no government would 
ever think of complaining in sucha case. A perpetual right to 
stop, to search, and to seize, is one thing. A casual act of tres- 
pass, conceded to be such,excused by peculiar circumstances, and 
immediately acknowledged and atoned for, is another. The latter 
may be pardoned. The former is intolerable. The commander 
of the boarding vessel is precisely in the condition of a sheriff’s 
officer, who, with a writ against A, arrests B. Now on a trial in 
an action of trespass, which B might institute for this assault and 
battery, what would be the measure of damages which an intelli- 
gent jury would apply to the case. They would adopt precisely 
the same rule we have already laid down in the case of the com- 
mander. If the officer had strong reasons to mistake the identity 
of B, and to suppose he was A, and if he had conducted himself with 
perfect propriety, and had really committed no injury, he would 
be dismissed with nominal damages.” 
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In stating what he conceives to be the strict rule of law, 
the writer says, if the result, on the capture of a vessel, 
proves that the suspicion was correct, the oflicer will have 
done his duty to his government; if he has erred, he may 
still have done his duty to his own government, and from 
this he infers that the government is in all cases responsible, 
but if the commands of the government conftne an officer 
to his proper jurisdiction, how can he have performed his 
duty by passing beyond that jurisdiction. If he is in- 
structed to arrest English vessels which have offended 
against British laws, he has violated his duty to his sove- 
reign by arresting American vessels, which if they have 
committed any offence, have broken the laws of the United 
States. The writer founds his argument on this fallacy, 
that the officer may have done his duty to his own govern- 
ment, whatever has been his conduct ; but the responsibility 
of the government is confined to its instructions. It might 
as well be maintained that the government would be re- 
sponsible for any unauthorized act of hostility. The lia- 
bility of the officer to the injured party, certainly may de- 
pend “upon the strength of the evidence upon which he 
acted,” and so may the responsibility of the officer to his 
government, but there is no political responsibility on the 
part of the government, unless the officer has followed his 
instructions, or unless his acts are subsequently affirmed. 

But why is the doctrine, stated by this writer as the true 
rule of law, so impracticable that it is found necessary to 
adopt a very different principle in individual cases? If 
the right exercised in good faith is excusable in single in- 
stances, why is it so intolerable as to amount to a dishonor 
of the flag in others. No government, he says, would think 
of complaining of the casual trespass — but only of the 
perpetual right to stop, to search, and to seize. But there 
is no claim of a perpetual right tocommit the trespass. All 
the instances are casual, for if the officer has been guilty of 
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designed misconduct, a very different consideration would 
arise. ‘I‘hen for the occasional mistakes — in visitation or 
capture for probable cause, which may be atoned for by re- 
munerative damages, no other responsibility ought to attach 
to the officer or his government, than in the case stated by 
the writer. 

The doctrine of courts of admiralty has always been 
such, as a rule of general application. The rules of good 
sense have been extended to all the cases of casual trespass, 
and hence has resulted the technical doctrine of probable 
cause. 

And how perfectly does this admission of the writer con- 
fute his doctrine, that the government of the captor is at all 
events responsible as for the dishonor of the flag. There 
can be no violation of the flag and dishonor of the sove- 
reignty by a casual trespass committed for probable cause, 
atoned for at once, and ‘of which no government would 
even think of complaining.” 

But this writer admits the analogy of seizures for proba- 
ble cause, on the ocean, to arrests by sheriff’s officers within 
the body of acounty. ‘The analogy is just, and we submit 
to our readers the consequences of the parallel. If this 
principle is just, it applies to all cases, and not by grace and 
favor to a single instance of casual trespass. It is a doc- 
trine too of the schools, and has been enforced and illustrated 
by doctors of high authority. ‘They teach us that when an 
arrest is made in good faith by the proper officer, he is not 
only justified by the event, but the excuse of probable cause 
is always suflicient, and moreover the excuse applies al- 
though the individual arrested has been subjected to long 
and ruinous detention, and a trial on a criminal charge. On 
this principle, whenever a vessel, instead of being boarded 
by an officer who retires on discovering his mistake respect- 
ing her character, is captured, her voyage destroyed, and 
the vessel herself carried in for adjudication, although the 
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seizure may not be justified by the event, the captor is ex- 
cused, precisely as the sheriff’s officer would be for a like 
mistaken arrest on the land. 

As if the subject was not already sufliciently exciting, 
the writer has conjured up the phantom of impressment, 
and he is anxious to establish the doctrine that Great Brit- 
ain can have no strict right to visit American vessels, lest, 
availing herself of the right to visit for one purpose, she 
should exercise an authority for another object which would 
not itself have justified a visit; and in the principle that 
probable cause is not in the courts of admiralty strictly a 
justification for a maritime trespass, but only admissible by 
way of excuse, he thinks he has discovered a protection 
from the fancied evil. But sufficient for the day is the evil 
thereof. The whole subject of impressment is foreign to 
the present discussion ; and we will only remark that the 
high grounds on which Great Britain claims a jurisdictional 
right to impress her own seamen, and the imposing reasons 
by which the United States repel the exercise of this pre- 
tended right, are faintly conceived and stated by the writer. 

He might have spared himself the trouble of attempting 
to show that a mistaken exercise of jurisdictional rights by 
capture or visitation, though excused by circumstances, can 
never be strictly justified. ‘The doctrine of the prize courts 
is, that justification depends upon the event, except when 
the rights of commerce are restricted by convention. They 
are thus restricted, as has already been explained, in respect 
to contraband and colonial produce. Neutrals must pro- 
duce evidence that their commerce is not contraband or co- 
lonial. <A belligerent has an absolute right to examine that 
evidence, and to investigate the true character of that trade. 
This right does not depend upon the event, nor upon prob- 
able cause. Unfortunately for the views of this writer, in 
a season of war, when it becomes the interest of a maritime 
power to reclaim its seamen by impressment, an absolute 
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right of search for contraband and colonial articles springs 
at once into existence, a right which is universally conceded 
to exist, which is acknowledged in treaties by which con- 
traband or prohibited commodities are defined, and to which 
all neutrals are bound to submit. S. F. D. 





ART. VIII.—GREENLEAF ON EVIDENCE. 


A Treatise on the Law of Evidence. By Simon GReeENxEar, 
LL.D, Royall Professor of Law in Harvard University. 


Boston: Charles C. Little and James Brown. London: 
A. Maxwell. 1842. S8vo. 


Omnes debere Jurisprudentia libris componendis animum 
adjicere ; all men ought to addict themselves to the com- 
posing books of law. So says our great master, Sir Ed- 
ward Coke; and we should most heartily join with him, if 
all the books composed should compare in value with that 
now before us. Professor Greenleaf has taken a difficult, 
important, and interesting branch of our law, and treated 
it with originality, clearness, neatness, method, completeness 
and learning. His work will be the most agreeable manual 
for the student, introducing him to the principles of the law 
of evidence, at the same time that it will engage the attention 
of the practitioner, and render him most essential aid in 
the application of the rules to the affairs of actual life. It 
is not necessary to say, in enhancement of its merits, that it 
will supersede all other works on the same subject; but we 
should fail in justice to the learned author, and in ex- 
pressing our high opinion of his work, if we did not frankly 
declare, after a careful examination of it, that no other 
work on the subject can be of equal value to the American 
lawyer, and that, wherever, in our broad country, the com- 
mon law is administered, professor Greenleaf’s Treatise on 
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the Law of Evidence, will be studied and referred to alike 
by the student and practitioner. 

The subject is of an importance, only equalled by its in- 
terest, in a professional point of view. ‘The rules of evi- 
dence must be familiar as his alphabet to the practitioner. 
He is constantly called upon to apply them at a moment’s 
warning. ‘To use a sporting phrase, he must be able fo 
shoot flying. In the currents of forensic debate, an un- 
expected emergency may arise, allowing no opportunity 
for deliberation, or for reference to authorities, when the 
decision is to be made as rapidly as the human voice can 
give it utterance. It is on occasions like these, when great 
affairs are in question, that the advocate evinces his full 
mastery of his profession. But the experience of every day 
in court offers instances, often in no humble way, in illus- 
tration of the importance of this knowledge. 

It has been said in that parent country, from which we 
derive our laws, that king, lords and commons, the whole 
constitution of government, were devised in order to get 
twelve men into a box—a strong form of expression de- 
noting the superlative importance of the administration of 
justice in the arrangements of society. And is it not strictly 
true? Why do we come together in society, and build 
these various fabrics of state, except to protect individuals 
in the enjoyment of their rights, whether assailed by 
foreign or domestic wrong? But in carrying out these 
purposes of protection, in the administration of justice, we 
must use the rules of evidence. These are the scales 
which the law holds aloft. 

To the lawyer, engaged in courts, or dealing with the 
questions of practical life, no other department of jurispru- 
dence can be of equal importance, if, indeed, it be possible 
to separate a knowledge of this department from that of all 
the others. For, to understand the law of evidence tho- 
roughly we must be familiar with the whole range of juris- 
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prudence. In determining the proofs necessary to sustain 
a title to property, to enforce a contract, or to uphold inno- 
cence, we must accurately comprehend the nature of the 
title, and of the contract, and the ingredients which consti- 
tute crime. The occasion for this knowledge seems, in 
practice, to precede that of evidence, though it will be often 
found to mix with it, so as not always to be distinguishable 
from it. ‘lhe late treatises on this subject have worn the 
air of Grand Abridgments, wherein are treated the whole 
circle of legal relations, both civil and criminal; one of 
these works making, what an old writer might have called, 
a microcosm of law. 

Mr. Starkie’s very valuable work, occupying, in the last 
edition, upwards of eighteen hundred octavo pages, presents a 
survey of the whole field of jurisprudence ; so that one, who 
has completely mastered all its details, may make boast of no 
mean professional attainments. In discussing with such ful- 
ness the general topics of the law, we doubt if he has not 
departed from the most appropriate and logical treatment of 
his subject. It has been professor Greenleaf’s object to 
confine himself, as much as possible, within the exact 
limits of the law of evidence, to expound its principles, and 
show their application, but not to allow himself to wander 
at large in the other departments of law. In this way he 
has been able to keep his work within a moderate compass, 
and to present a view of the subject, divested of all matters 
which do not tend directly to the elucidation thereof. 

We believe it was Addison who defined good writing to 
be proper words in proper places ; so, in a larger view, a 
good work embraces proper topics in proper places, rejecting 
all other things as surplusage. A treatise, wrought with 
care and method, and strictly confined to the law of evi- 
dence, has long been desiderated by the students of law in 
our country; and we are happy that it has fallen to our 
Dane Law School, — towards which we turn with filial re- 
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gard, as the place where the study of the law was first 
made delightful to us, —to supply this want, and to offer 
this new token of the ability and learning of its distinguish- 
ed professors. 

Professor Greenleaf has dedicated his work to his associ- 
ate professor in the law school, Mr. Justice Story ; and we 
cannot but notice the dedication as a beautiful tribute of 
friendship and regard. ‘‘ With unaffected sincerity,” says 
Professor Greenleaf, ‘‘ 1 may be permitted to acknowledge, 
that while my path has been illumined for many years by 
your personal friendship and animating example, to have 
been selected as your associate in the arduous and responsi- 
ble labors of this institution,’ 1 shall ever regard as the pe- 
culiar honor and happiness of my professional life. Beate 
virisse videam, quia cum Scipione vixrerim.” 

It is not a little curious to note the development and ex- 
pansion of the principles of the law of evidence in compara- 
tively modern times. ‘The Year Books, so full of nice dis- 
tinctions in other branches of law, are silent on this; and 
we doubt if six cases can be found in all their dark pages 
touching the competency of witnesses, a topic prolific of 
questions at the present day. This excites more astonish- 
ment when we consider the attention bestowed in those 
times upon questions of the competency of jurors, and the 
validity of challenges, on which the cases seem to be almost 
without number. 

In the early and minute Abridgment by Brooke, there is 
no title of Evidence ; there are two pages under the head of 
Testmoignes. In the Abridgment of Fitzherbert there is no 
title of Evidence ; though both Brooke and Fitzherbert have 
a title of Trial, in which, perhaps, there are one or two en- 
tries that bear on the subject. In D’Anvers’s Abridgment 
we find the titles Evesque and Excommunication, but Evi- 


1 The Dane Law School at Harvard University, Cambridge, Mass. 
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dence does not come between them. There is no such title 
in Roll’s Abridgment, though there is a subdivision under 
this head in the article 7riall. But Sheppard’s Epitome, 
which appeared about the same period with Roll’s Abridg- 
ment, does not contain anything on this subject.’ 

The earliest work which aims to give any view of the 
Law of Evidence, is the Trials per Pais, “ originally com- 
piled by Giles Duncombe, heretofore of the Inner Temple, 
Esq.,”’ and published at the close of the seventeenth century. 
The author, as appears from his preface, was an ardent 
lover of the law; for he says, ‘‘notwithstanding the 
hard-favored objections which some men cast upon it, I 
really think the study of the law to be the most pleasant 
study in the world.” He also appears to have entertained 
an exalted idea of the importance of the Law of Evidence. 
‘The hopes” he says, “and life of all the process, the 
force of the judgment and the iruth, nay, the right of the 
parties lie in the trial; for as one elegantly says, Qui non 
probat, at the trial, dicitur veritate et jure carere ; and in- 
deed the knowledge of all the law tends to this; for with- 
out victory at the trial, to what purpose is the science of 
the law? The judge can give no sentence, no decision 
without it, and must give judgment for that side the trial 
goes; therefore, I may well say, it is the chief part of the 
practice of the law.” 'The author, in his preface, speaks of 
reading ‘‘the elaborate books of F'arinacius de Testibus, 
and the exquisite and incomparable volumes of Mascardus 
de Probationibus, in the Ca@sarian and Pontifical Laws, 
which works were so valuable and esteemed that they were 


! We cannot allude to this work without bearing our testimony to its great 
value in illustration of the early English law. It is dedicated to “ his High- 
ness Oliver, Lord Protector of the Commonwealth of England, Scotland and 
Ireland, and the dominions thereunto belonging,” and we venture to suppose, 
that, on this account, it failed to find favor with the loyal generations that 
succeeded ; a suspicion which is confirmed by an unworthy fling of Viner in 
one of the prefaces to his Abridgment. 
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looked upon as new lights sent from heaven, by the profes- 
sors of those laws.” 
not the earliest explorer, furnished by Westminster Hall, in 
the field of Roman law, since Bracton: if this great writer 
may be considered to have belonged to Westminster Hall. 

The great digest of Comyns, though remarkable for its 
fulness and completeness, contains but a few pages under 
the head of Evidence, and these are of comparatively small 
importance. On the other hand, the title Pleader is com- 
prehensive and copious to such an extent that it is referred 
to constantly at this day, and may be read with profit by 
any student of the niceties of that branch of learning. ‘The 
relative spaces, occupied by these two subjects in this work, 
may be regarded as a just measure of the different cultiva- 
tion which the two had thus far received from the professors 
ofthe common law. The early history of English jurispru- 
dence shews that pleading was a favorite pursuit. ‘I'he 
Year Books abound in illustrations of this. Every learned 
‘* apprentice at law,” and serjeant, seemed to take pleasure 
in the subtleties of this system. He was a splitter of hairs, 
or, in the less homely language of Cicero, auceps syllabarum. 
All the acuteness of the schoolmen was applied in counts, 
demurrers, and special traverses; and the genius of the 
Aristotelian philosophy penetrated into the science of plead- 
ing in the English law. 

The Commentaries of Sir William Blackstone were pub- 
lished as late as 1765, and present a beautiful and lucid 
view of the law of England at that period. 'The subject of 
Actions is laid open with method and fulness. A whole 
chapter is devoted to Ousters of Chattels Real ; another to 
Trespass ; another to Nuisances; another to Waste ; 
another to Process ; and another to Pleading. But the im- 
portant title of Evidence is hidden in the chapter of the trial 
by jury, where it is despatched in less than eight pages. 
The only authorities referred to by the learned commenta- 


We question whether Duncombe was 
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tor, are the little book of lord chief baron Gilbert on Evi- 
dence ; the introduction to the law of nisi prius, afterwards 
attributed to Mr. Justice Buller; Salkeld’s Rep., 285; 
Gail’s Observations, a work of the Roman law; Potter’s 
Grecian Antiquities; Coke Littleton; the Registrum Brevi- 
um, 182; 2nd Institute, 487; 5 Rep., 104; Hale’s History 
of the Common Law; Quinctiliani Institut. Orat. b.5,c¢. 7; 
and a citation from the Pandects and another from the code 
of the Roman Law. 

But of late years a change has taken place. Evidence 
has become a favorite title in the English law. Cases in 
illustration of it have multiplied infinitely. The table of 
cases, in the last edition of Starkie on Evidence, is truly 
appalling in its extent. Judges have devoted their best 
powers in explaining and determining the principles of the 
subject, and in applying them to new circumstances; and 
practitioners at the bar have found it necessary to master it. 
They become cunning in the rules of evidence, as a swords- 
man in fence. Writers have illustrated the subject; and 
books of various dimensions have pressed on the heels of 
each other, till they form by themselves a library of no 
mean size. 

We have compiled, from a recent catalogue, the following 
list of English works on the law of Evidence at the present 
time. 


Archbold’s (J. F.) Digest of the Law relative to Pleading and 

Evidence in Civil Actions. Second edition. 12mo. 1837. 
Jeaumont’s (G.) Table of Evidence. Ona sheet. 1833. 

Bentham’s (J.) ‘Treatise on Judicial Evidence, by M. Dumont. 
8vo. 1825. 

Bentham’s (J.) Rationale of Judicial Evidence, specifically ap- 
plied to English Practice. 5 vols. 8vo. 

Christian’s (E.) Dissertation, shewing that the House of Lords, in 
cases of Judicature, are bound by the same Rules of Evidence that 
are observed by all other Courts. Second edition. 1820. 

VOL. XXVII. — NO. LIV. 25 
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Coventry’s (T.) Conveyancer’s Evidence. Royal 8vo. 1832. 

Espinasse’s (Isaac) Practical Treatise on the Settling of Evidence 
for Trials at Nisi Prius, and on the preparing and arranging the 
necessary proofs. Second edition, with considerable additions, 1825. 

Garde’s (R.) Practical Treatise on the General Principles and 
Elementary Rules of the Law of Evidence. 12mo. 1830. 

Garratt’s (W. A.) Suggestions for Reform in Proceedings in 
Chancery, particularly in respect of the Pleadings, for the mode of 
taking Evidence, and the Accounts and Inquiries usually directed. 
8vo. 1837. 

Gilbert’s (Lord Chief Baron) Law of Evidence, by J. Sedgwick, 
Esq. Sixth edition. Svo. 1801. 

Glassford’s (J.) Principles of Evidence, and their application to 
subjects of judicial inquiry. S8vo. 1820. 

Gresley’s (R. N.) ‘Treatise on the Law of Evidence in the Courts 
of Equity. Royal 8vo. 1836. 

Harrison’s (S. B.) Evidence ; forming a title of the Code of legal 
proceedings, according to the plan proposed by Crofton Uniacke 
Esq. 12mo. 1825. 

Holroyd’s (E.) Observations upon the Case of A. Thornton, who 
was tried at Warwick, August, 1817, for murder, showing the dan- 
ger of pressing presumptive evidence, &c. 8vo. 

Hubback’s (J.) Treatise on the Evidence of Testate and Intestate 
Succession to Real and Personal Property. 

Mackinnon’s (D.) Philosophy of Evidence. 1812. 

Macnally’s (L.) Rules of Evidence on Pleas of the Crown. 2 
vols. 8vo. 

Mathew’s (J. H.) Treatise on the Doctrine of Presumption and 
Presumptive Evidence affecting the Title to Real and Personal 
Property. Royal 8vo. 1827. 

Morgan’s (J.) Essays on the Law of Evidence. 3 vols. 8vo. 
1789. 

Peake’s (T.) Compendium of the Law of Evidence. Fifth edi- 
tion, with considerable additions. Svo. 1822. 


Phillips’s (S. M.) Treatise on the Law of Evidence. Ei 
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edition, with considerable additions, by A. Amos. Esq. In 2 vols 
Royal Svo. 1838. 
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Roscoe’s (H.) Digest of the Law of Evidence in Criminal Cases. 
12mo. Second edition. By 'T. C. Granger, Esq. Barrister at Law. 

Roscoe’s (H.) Digest of the Law of Evidence on the Trial of 
Actions at Nisi Prius. Fifth edition, with considerable additions. 
By C. Crompton and E. Smirke, Esqrs., Barristers at Law. 12mo. 
1839. 

Saunders’s (J. S.) Law of Pleading and Evidence in Civil Actions, 
arranged alphabetically, with Practical Forms. 2 vols. 8vo. 1828. 

Starkie’s (T.) Practical Treatise on the Law of Evidence, and 
Digest of Proofs in Civil and Criminal Proceedings. Third edition, 
with numerous additions and corrections, and newly arranged. 2 
vols. Royal 8vo. 

Tait’s Treatise on the Law of Evidence in Scotland. The third 
edition. By A. Urquhart, Esq. 8vo. 1834. 

Theory of Presumptive Proof, or an Inquiry into the Nature of 
Circumstantial Evidence. S8vo. 

Tomlins’s (T. E.) Cases explanatory of the Rules of Evidence 
before Committees of Election in the House of Commons, &c. 
8vo. 1796. 

Van Heythuysen’s (F. M.) Essay upon Marine Evidence in the 
Courts of Law and Equity, in which is considered the Competency 
of a Marine Witness, the Legal Title to British Ships, the Proof 
and Construction of a Ship’s Policy, and the evidence necessary to 
establish a variety of Nautical Subjects. ‘To which is added a 
Glossary of Sea ‘Terms which frequently occur in Marine Pleading. 
8vo. ISI19. 

Whitcomb’s (R.) Inquiry into the Evidence relating to the incom- 
petency of Witnesses. 1824. 

Wigram’s (James) Examination of the Rules of Law, respecting 
the admission of extrinsic Evidence in aid of the Interpretation of 
Wills, contained in Observations on the Case of Goblet v. Beechy 
and others. Second edition. S8vo. 1834. 

Wills’s (William) Essay on the Rationale of Circumstantial 
Evidence, illustrated by numerous cases. Svo. 1838. 


Of these several are small and of no importance. Others 
have different degrees and kinds of value. The works of 
25* 
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Jeremy Bentham, we deem, very important contributions to 
jurisprudence, in a general sense, but not susceptible of 
practical use. ‘They indicate the abuses, incongruities, and 
imperfections of the system, and, in this way, enlighten the 
steps of those who honestly desire to reform it. And this 
was the express object with which they were composed. It 
does not appear to have been professor Greenleaf’s design 
to consider the law in this point of view. His aim has been 
to expound the law as itis, and not to enter into the entangled 
discussion of the various questions of its reform. Of course, 
this consideration must be borne in mind, in forming our 
opinion of his labors; and we must not expect to find the 
untutored spirit of the reformer in what professes to be a 
practical treatise. We must keep before our mind the 
warning of Pope; 


‘In every work regard the author’s end ; 
Since none can compass more than they intend.”’ 


Among the practical treatises, that of Gilbert is the earliest 
in point of time. It is, we think, very little consulted now, 
though it has been much enlarged by the labors of several 
editors. Itis, however, but a meagre outline. And yet sir 
William Blackstone, in apologising for not entering into the 
numberless niceties of what is, or is not, legal evidence, 
says; ‘this is admirably well performed in lord chief baron 
Gilbert’s excellent treatise of Evidence; a work which it 
is impossible to abstract or abridge, without losing some 
beauty and destroying the chain of the whole.” 

After Gilbert, the works that have been most extensively 
used by the profession, are those of Macnally, Peake, Phillips 
and Starkie—and we may add Roscoe, though his two 
volumes have not been published for a longtime. The trea- 
tise of Macnally is confined to the rules of evidence on pleas 
of the crown, and we suspect it is very rarely used in our 
country at the present day. Peake’s Compendium of the 











1842. | Greenleaf on Evidence. 389 


Law of Evidence appears to have enjoyed considerable 
reputation. ‘The edition mentioned above is the fifth in 
England, and that was as long ago as 1822; and more 
than one edition has appeared in our country with ample 
notes of American decisions. But the works of Mr. Phillips 
and Mr. Starkie, (we may include those of Mr. Roscoe, ) have 
to a great degree superseded all former and other treatises 
on the same subject. ‘These have justly sustained a high 
character, and been extensively used by the profession both 
in England and America. That of Mr. Phillips, though 
well-esteemed among us, seems to have enjoyed a higher 
reputation in Westminster hall than in the United States, 
while the contrary is true, perhaps, of the work of Mr. 
Starkie. At this present moment we have on our table the 
seventh American edition of this work, reprinted from the 
third London edition; and the fourth American edition of 
Mr. Phillips’s Treatise, reprinted from the seventh London 
edition. We doubt if any other volume of the law, with 
the exception of Blackstone’s Commentaries, is so often cited 
in the courts of the various states as Starkie on Evidence. 
The works of Mr. Roscoe — one a Treatise on the Law of 
Evidence generally and the other a Digest of the Law of 
Evidence in Criminal Cases —have always seemed to us 
very agreeable and instructive manuals, and every way 
worthy of the high reputation they have enjoyed. Our 
opinion with regard to them was expressed several years 
since in this journal. The early death of this writer, his 
amiable character, and the name, distinguished in literature, 
which he bore, have given his productions an interest beyond 
their mere professional value. The volume of Mr. Wills on 
Circumstantial Evidence is a valuable and interesting con- 
tribution to the elucidation of that topic, for which we render 
to the author our hearty thanks. 

The works on evidence in the Roman law and under the 
different systems of the continent have been resorted to very 
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little, by writers and by judges, in the exposition of our 
law; and we doubt if they would be found to render any 
steady and important lights. Mr. Giles Duncombe, in the 
enthusiasm of a solitary admirer, speaks of “ the exquisite 
and incomparable volumes of Mascardus de Probationibus,”’ 
which we are free to say we have always found dull and 
perplexed with cases and distinctions innumerable, which 
are rarely susceptible of any practical application in our 
courts. ‘The study of other systems of jurisprudence, how- 
ever, is one of the surest means of enriching, refining and 
strengthening our own. It is a source of true pleasure to be 
able to discover, under widely differing forms, the operation 
of those principles which enter into the common law. It is 
the remark of Selden, in his notes to Fortescue,’ that, ‘to 
speak without perverse affectation, all laws in general are 
originally equally ancient. All were grounded upon nature, 
and no nation was, that out of it took not their grounds ; 
and nature being the same in all, the beginning of all laws 
must be the same. But the divers opinions of interpreters 
proceeding from the weaknesse of man’s reason, and the 
several conveniences of divers states have made these limi- 
tations, which the law of nature hath suffered, verie differ- 
ent. And hence it is that those customs, which have all 
come out of one fountain, nature, thus varie from and 
crosse one another in severall Commonwealths.” This 
should be an incentive to the cultivation of the laws of other 
countries. A course of lectures on Comparative Jurispru- 
dence would not be of less importance to the student of law, 
than lectures on Comparative Anatomy are to the disciples 
of another science. An illustration in point occurs in pro- 
fessor Greenleaf’s treatise, pp. 137-143. 

It is well received at the common law, that a party’s own 
shop books are admissible evidence to prove the delivery of 


’ Selden in note to Cap. 17 of Fortescue de Landibus Legum Anglie. 
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goods therein charged, the entries having been made by his 
clerk. But in the United States this principle has been car- 
ried further, and extended to entries made by the party him- 
self, in his own shop books, supported by his suppletory oath. 
Professor Greenleaf shows very clearly, that if the American 
rule is not in accordance with the principles of the common 
law, yet it is in conformity with those of other systems of ju- 
risprudence. In the administration of the Roman law, the 
production of a merchant’s or tradesman’s book of accounts, 
regularly and fairly kept, in the usual manner, was deemed 
presumptive evidence (Semiplena probatio) of the justice of 
his claim; and in such cases the suppletory oath of the party 
(juramentum suppletivum) was admitted to make up the 
plena probatio necessary to a decree in his favor. By the 
law of France, the books of merchants and tradesmen, regu- 
larly kept, and written from day to day, without any blank, 
when the tradesman has the reputation of probity, constitute 
a semi-proof, and with his suppletory oath, are received as 
full proof to establish his demand. The same doctrine is 
familiar in the law of Scotland. Our author’s exposition of 
this whole subject is clear and instructive. 

Passing now to the writers on Evidence in our own coun- 
try, we find very little to notice. The principal English 
works, have been annotated by American editors with such 
fullness and accumulation of materials that the text some- 
times — certainly in one instance — is overshadowed by the 
new structure. The last edition of Mr. Phillips’s book 
brings to mind the description by Juvenal of the head-dress 
of a Roman lady ; 


Tot premit ordinibus, tot adhuc compagibus altum 
AEdificat caput, 


Besides the various editorial labors on English works, we 


find Swift’s Digest of the Law of Evidence, which has been 
well received in Connecticut, of which state the learned 
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author was Chief Justice — and a series of articles, discuss- 
ing proposed changes of the law in the spirit of Jeremy Ben- 
tham, of which we forbear to speak in the terms of commen- 
dation which they merit, as they appeared in our journal. 

Professor Greenleaf has, therefore, been the first to occupy 
the field in our country, with a native work, on the law of 
Evidence calculated for general practical use. In the pre- 
paration of it he has diligently availed himself of the labors 
of his predecessors, and, on all proper occasions, has done 
justice to their learning and ability. In the advertisement 
which is prefixed by way of preface he expresses himself 
as follows : 


“The profession being already furnished with the excellent trea- 
tises of Mr. Starkie and Mr. Phillips on Evidence, with large bodies 
of notes, referring to American decisions, perhaps some apology 
may be deemed necessary for obtruding on their notice another 
work, on the same subject. But the want of a proper text-book, 
for the use of the Students under my instruction, urged me to pre- 
pare something, to supply this deficiency ; and having embarked 
in the undertaking, I was naturally led to the endeavor to render 
the work acceptable to the profession, as well as useful to the stu- 
dent. I would not herein be thought to disparage the invaluable 
works just mentioned; which, for their accuracy of learning, 
elegance, and sound philosophy, are so highly and universally 
esteemed by the American bar. But many of the topics they con- 
tain were never applicable to this country ; some others are now 
obsolete ; and the body of notes has become so large, as almost to 
overwhelm the text, thus greatly embarrassing the student, increas- 
ing the labors of the instructer, and rendering it indispensable that 
the work should be rewritten, with exclusive reference to our own 
jurisprudence. I have endeavored to state those doctrines and rules 
of the law of Evidence, which are common to all the United 
States ; omitting what is purely local law, and citing only such 
cases as seemed necessary to illustrate and support the text. Doubt- 
less a happier selection of these might be made, and the work 
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might have been much better executed by another hand ; for now 
it is finished, I find it but an approximation towards what was orig- 
inally desired. But in the hope, that it still may be found not use- 
less, as the germ of a better treatise, it is submitted to the candor 
of a liberal profession.” 


The mingled experience of the author, as an advocate at 
the bar and as a professor of law, have eminently fitted him 
for his task. He knows the wants of both students and prac- 
titioners, and his work, as we have already said, is adapted 
to the use of both. It is condensed and pointed in its state- 
ments of the law, reaching often to the brevity and terseness 
of a code, at the same time that its method and expositions 
of the principles on which the law is founded may vindicate 
for it the character of a philosophical treatise. Further, it 
is characterized by an unusual neatness and felicity of ex- 
pression, through which the idea of the author is presented 
visibly to the mind of the reader. 

It has been the aim of the author in every part, first to 
state the general doctrines and principles on which the rules 
of Evidence are founded ; to exhibit the principle with clear- 
ness and precision ; to define its limits and extent, and to 
illustrate it by adjudged cases. And herein he often shows 
that many cases, which seem to be exceptions or anomalies, 
and are so treated in the books, do in fact fall within the 
principle of the rule itself. In doing this he evinces a nice 
legal logic. 

Next come the exceptions to the rule itself, with the rea- 
sons for their allowance. A great many decisions are cited 
in this way as harmonizing with each other, which have 
sometimes been cited as contradictory. Some of the recent 
editors in our country of works on evidence, have erred in 
this way for want of considering the true principle of the 
case. ‘There is nothing in legal studies calculated to excite 
a more pleasurable emotion than the discovery of the hidden 
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chain of principle by which decisions, apparently discordant, 
are brought together. It is as when an erring sheep is con- 
ducted again within the fold. 

While making these general remarks on the work before 
us, we must not omit to mention the fullness and precision 
with which certain rules and doctrines are treated, which 
have been left obscure by other writers. Such is the sketch 
of the true theory of the law of Presumptive Evidence ; a 
chapter which we do not hesitate to say opens a clearer, 
more correct and more truly valuable view of this most im- 
portant topic than is to be obtained from the octavo volume 
of Mathews, which is devoted expressly to its consideration. 
Mr. Mathews, and we fear that we might apply our remark 
to other writers even of greater eminence, has not appre- 
hended the proper and most essential distinction between 
presumptions of law and presumptions of fact. In conse- 
quence whereof, his whole work is disjointed and incoherent. 
It has always been a source of no little astonishment, that a 
treatise, so radically defective, found in our country an editor 
of the eminent learning and ability of Mr. Rand. 

The titles which, in different degrees, challenge our espe- 
cial notice, are Variance; Burden of Proof; Hearsay ; 
Admissibility of Parol or Verbal Evidence to affect that which 
is written ; Religious Belief ; Alterations of Deeds ; Proof 
of Handwriting. 

The table of contents will enable the reader to see at once 
the outline of the work. 


Part I. Of the nature and principles of Evidence. 

Chap. I. Preliminary observations. 

Chap. II. Of things judicially taken notice of, without proof. 
Chap. III. Of the grounds of belief. 

Chap. 1V. Of presumptive evidence. 

Part II, Of the rules which govern the production of testimony. 
Chap. I. Of the relevancy of Evidence. 
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Chap. II. Of the substance of the issue. 

Chap. IIf. Of the burden of proof. 

Chap. IV. Of the best evidence. 

Chap. V. Of hearsay. 

Chap. VI. Of matters of public and general interest. 

Chap. VII. Of ancient possessions. 

Chap. VIII. Of declarations against interest. 

Chap. IX. Of dying declarations. 

Chap. X. Of the testimony of witnesses subsequently dead, ab- 
sent, or disqualified. 

Chap. XI. Of admissions. 

Chap. XIL. Of confessions. 

Chap. XIII. Of evidence excluded from public policy. 

Chap. XIV. Of the namber of witnesses and the nature and 
quantity of proof required in particular cases. 

Chap. XV. Of the admissibility of parol or verbal evidence, to 
affect that which is written. 

Part Ill. Of the instruments of evidence. 

Chap. I. Of witnesses, and the means of procuring their attend- 
ance. 

Chap. II. Of the competency of witnesses. 

Chap. Ili. Of the examination of witnesses. 

Chap. IV. Of public documents. 

Chap. V. Of records and judicial writings. 

Chap. VI. Of private writings. 


Turning next to the works of Mr. Phillips, we shall see the 
map which he has presented of the law of Evidence. 


Book I. Parr I. 

Chap. I. Of the attendance of witnesses. 

Chap. Il. Of the incompetency of witnesses from want of un- 
derstanding. 

Chap. Ill. Of incompetency from defect of religious principle. 

Chap. [V. Of incompetency of witnesses from infamy. — Sect. I. 
What offences incapacitate ; and of the mode of restoring compe- 
tency. Sect II. Of the admissibility of accomplices, 
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Chap. V. Of the incompetency of witnesses from interest. — 
Sect. I. Of the nature of the interest which disqualifies. Sect. II. 
Of the rule on the subject of interest considered with reference to 
the parties in the suit. Sect. II]. Of the rule on the subject of 
interest, considered with reference to husband or wife of the party: 
Sect. [V. Of the effect of admissions by a party to the suit, or by 
his agent, against the party’s interest. Sect. V. Of the admissibility 
of the confession of a prisoner against himself. Sect. VI. Of the 
competency of the party injured in criminal prosecutions. Sect. 
VII. Of certain exceptions to the general rule on the subject of 
interest. Sect. VIII. Of the means by which the competency of 
an interested witness may be restored. 

Chap. VI. Of the admissibility of counsel, or solicitor. 

Chap. VII. Of certain general rules of evidence. — Sect. I. Of 
the number of witnesses for the proof of a fact. Sect. Il. Of 
the nature of presumptive evidence. Sect. III. Evidence is to 
be confined to the points in issue. Sect 1V. The affirmative of the 
issue is to be proved. Sect. V. The substance only of the issue 
need be proved. Sect. VI. The best evidence is to be produced 
which the nature of the case admits. Sect. VII. Hearsay is not 
evidence. 

Chap. VIII. Of the examination of witnesses. 

Chap. IX. Of bills of exceptions, and demurrers to evidence. 


Part Il. Chap. I. Of acts of parliament. 
Chap. If. Of verdicts and judgments of courts of record. — 
Sect. I. Of verdicts and judgments, considered with reference to 


the parties in the suit. — Sect. Il. Of verdicts and judgments, con- 
sidered with reference to the subject matter of the suit. — Sect. III. 
Of the Admissibility, in civil cases, of verdicts in criminal pro- 
ceedings. 

Chap. Ill. Of the judgments of courts of exclusive jurisdiction. — 
Sect. I. Of sentences in ecclesiastical courts. — Sect. II. Of sen- 
tences in courts of admiralty and foreign courts. — Sect. III. Of 


judgments in rem in the exchequer, by commissioners of excise, 
and by colleges in the universities. 
Chap. IV. Of certain other judicial proceedings. — Sect. I. Of 
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proceedings in chancery. — Sect. II. Of depositions, examinations, 
inquisitions, and other judicial proceedings. 

Chap. V. Of the proof of records and judicial proceedings. 

Chap. VI. Of public writings, not judicial. 

Chap. VII. Of the inspection of public writings. 

Chap. VIII. Of the proof of private writings. — Sect. I. Of the 
proof of deeds, agreements, and other writings. Sect. II. Of the 
proof of wills. 

Chap. IX. Of stamping, as a requisite of written instruments. 

Chap. X. Of the admissibility of parol evidence to explain, vary, 
or discharge written instruments. — Sect. I. Of the admissibility of 
parol evidence to explain ambiguities. Sect. II. Of the admissi- 
bility of parol evidence to vary or discharge written instruments. 
Sect. III. Of the rule in courts of equity, respecting the admissi- 
bility of parol evidence. 


The work of Mr. Starkie is not subdivided into chapters ; 
nor is there any table of contents. So that, in order to pre- 
sent a view of the analysis which he has adopted, we must 
follow his course in his pages. He begins with what 
he calls the Elementary Division ; then considers Imme- 
diate Testimony ; Mediate Testimony ; Indirect Evidence, 
and herein of presumptions and circumstantial evidence ; 
the Instruments of Evidence, and herein of witnesses, hear- 
say, cross-examination ; Written Instruments, and herein of 
Public Documents, exemplifications, records, acts of parlia- 
ment, acts of state, judicial documents, as judgments, civil, 
criminal and in rem, depositions, examinations, and inquisi- 
tions, taken in the course of a legal process, writs, warrants, 
pleadings, bills, and answers; private writings, as admissions, 
entries, estopels, deeds; then comes a title of Proofs, and 
herein of the onws probandi, arguments of counsel, order of 
proof, variance, quality of the evidence, matters noticed by 
the court, questions of law and fact, bill of exceptions, new 
trial, nonsuit, charge to the jury, province of the jury, 
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weight of evidence, force of testimony, circumstantial evi- 
dence, conflict of testimony, fraud in circumstances. 

It requires but a hasty glance at the outlines of these three 
works to see that professor Greenleaf has the advantage over 
the others in the perspicuous and philosophical arrangement 
which he has adopted. ‘The method of Mr. Phillips is not ob- 
jectionable in a practical point of view ; but it does not seem 
calculated to disembarrass the student of difficulties which 
stalk in his path. After stating the plan of his work, this wri- 
ter begins at once with a dry practical point on the attendance 
of witnesses. ‘‘ The process,” he says, ‘‘ which our courts of 
law have instituted for the purpose of compelling the attend- 
ance of witnesses is the writ of subpana ad ¢estificandum,”’ 
(1 Phillips on Evidence, 2). Professor Greenleaf commences 
with a few preliminary observations, which explain the na- 
ture of his subject, and make the reader acquainted with some 
general terms which it is important to have well understood. 
A definition of evidence naturally leads the way. ‘The 
word evidence,” he says, ‘‘ includes all the means by which 
any alleged matter of fact, the truth of which is submitted 
to investigation, is established or disproved. This term, 
and the word proof, are often used indifferently, as synony- 
mous with each other ; but the latter is applied, by the most 
accurate logicians, to the effect of evidence, and not to the 
medium by which truth is established.” (Greenleaf, 3.) 

Mr. Starkie, as we have seen, commences his work with 
some elementary remarks, having an indirect and distant 
bearing on his subject. Every system of municipal law, 
he says, consists of substantive and adjective provisions. 
Substantive are those which define primary rights and 
duties ; adjective, which provide means for preventing or 
remedying the violation of substantive provisions. In order 
to annex either remedial or penal consequences to their 
proper predicaments in fact, it is essential that the true 
state of facts should be investigated by competent means. 
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By the law of England issues of fact, when arrived at by 
the pleadings, are to be tried by the country, that is, by a 
jury of twelve men. ‘This ancient institution is vindicated 
and described ; and we then arrive (p. 10,) at the definition 
of evidence; viz. “ that which is legally offered by the liti- 
gant parties to induce a jury to decide for or against the 
party alleging such facts, as contradistinguished from all 
comment and argument on the subject, falls within the 
description of evidence. Where such evidence is sufficient 
to produce a conviction of the truth of fact to be estab- 
lished, it amounts to proof.” 

Professor Greenleaf, after defining evidence, and explain- 
ing what is meant by competent evidence, and satisfactory 
evidence, proceeds to state the three general heads under 
which this branch of law may be considered. First, The 
nature and principles of evidence; Secondly, The object of 
evidence, and the rules which govern in the production of 
testimony ; and Thirdly, The means of proof, or the in- 
struments, by which facts are established. This order is 
followed in the treatment of the subject; but before pro- 
ceeding further, he devotes a short but crowded chapter, 
where every line is a proposition, to consider what things 
courts will, of themselves, take notice of, without proof. 

In treating of the General Nature and Principles of Evi- 
dence, he commences by explaining the grounds of belief, 
in a clear, simple and elementary manner, well-calculated 
to introduce the student to the more technical matters. The 
extensive chapter of Presumptive Evidence follows. This 
is divided into two branches, presumptions of law, and pre- 
sumptions of fact. Presumptions of law consist of those 
rules, which, in certain cases, either forbid or dispense with 
any ulterior inquiry. They are distributed into two classes, 
namely, conclusive and disputable. Conclusive, or, as they 
are elsewhere termed, imperative, or absolute presumptions 
of law, are rules determining the quantity of evidence, re- 
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quisite for the support of any particular averment, which is 
not permitted to be overcome by any proof, that the fact is 
otherwise. They have been adopted by common consent, 
from motives of public policy, for the sake of greater cer- 
tainty, and the promotion of peace and quiet in the com- 
munity ; and therefore it is, that all corroborating evidence 
is dispensed with, and all opposing evidence is forbidden. 
This common consent is sometimes expressly declared, 
through the medium of the legislature, in statutes ; and 
sometimes through the medium of the judicial tribunals, it 
being the common law of the land. The author then collects 
and classifies with great distinctness the principal pre- 
sumptions of this character; and herein considers presump- 
tions in favor of judicial proceedings; from lapse of time; 
ancient deeds and wills; estopels; recitals in deeds; ad- 
missions; as to infants and married women; where two 
persons perished in the same calamity; spoliation of pa- 
pers. In these cases of conclusive presumption, the rule of 
law merely attaches itself to the circumstances, when 
proved ; it is not deduced from them. 

The second class of presumptions of law, answering to 
the presumptiones juris of the Roman law, which may 
always be overcome by opposing proof, consists of those 
termed disputable presumptions. ‘These, as well as the 
former, are the result of the general experience of a con- 
nection between certain facts or things, the one being 
usually found to be the companion, or the effect, of the 
other. The connexion, however, in this class, is not so 
intimate, nor so nearly universal, as to render it expedient, 
that it should be absolutely and imperatively presumed to 
exist in every case, all evidence to the contrary being re- 
jected; but yet it is so general, and so nearly universal, 
that the law itself, without the aid of a jury, infers the one 
fact from the proved existence of the other, in the absence 
of all opposing evidence. In this mode, the law defines the 
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nature and amount of the evidence, which it deems suffi- 
cient to establish a primd facie case, and to throw the bur- 
den of proof on the other party; and if no opposing evi- 
dence is offered, the jury are bound to find in favor of the 
presumption. 'The author then presents some of the prin- 
cipal presumptions of this class; as, of innocence; from 
conduct in the course of trade; payment of a bond after 
twenty years. 

Presumptions of fact are usually treated as composing 
the second general head of presumptive evidence. They 
can hardly, however, be said, with propriety, to belong to 
this branch of the law. ‘They are in truth but mere argu- 
ments, of which the major premise is not a rule of law; 
they belong equally to any and every subject-matter; and 
are to be judged by the common and received tests of the 
truth of propositions, and the validity of arguments. They 
differ from presumptions of law in this essential respect, 
that while those are reduced to fixed rules, and constitute a 
branch of the particular system of jurisprudence, to which 
they belong, these merely natural presumptions are derived 
wholly and directly from the circumstances of the particu- 
lar case, by means of the common experience of mankind, 
without the aid or control of any rules of law whatever. 
And here we quit this most luminous chapter on Presump- 
tive Evidence, which is of equal importance for the student 
and practitioner. 

In Part Second we enter upon a new field — the rules 
which govern the production of testimony. And here we 
find the subject clearly and methodically expounded. The 
production of evidence, it is said, is governed by certain 
principles, which may be treated under four general heads 
or rules. The first of these is, that the evidence must cor- 
respond with the allegations, and be confined to the point 
in issue. The second is, that it is sufficient, if the substance 
only of the issue be proved. ‘The ¢hird is, that the burden 
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of proving a proposition or issue, lies on the party holding 
the affirmative. And the fourth is, that the best evidence, 
of which the case, in its nature, is susceptible, must always 
be produced. 

These are all considered in their natural order. The 
subject of Hearsay next occurs. This term is used with 
reference to that which is written, as well as to that which 
is spoken; and in its legal sense, it denotes that kind of 
evidence, which does not derive its value solely from the 
credit to be given to the witness himself, but rests also, in 
part, on the veracity and competency of some other person. 
Hearsay evidence, as thus described, is uniformly held in- 
competent to establish any specific fact, which, in its nature, 
is susceptible of being proved by witnesses, who can speak 
from their own knowledge. That this species of testimony 
supposes something better, which might be adduced in the 
particular case, is not the sole ground of its exclusion. Its 
intrinsic weakness, its incompetency to satisfy the mind as 
to the existence of the fact, and the frauds, which may be 
practised under its cover, combine to support the rule, that 
hearsay evidence is totally inadmissible. It becomes, there- 
fore, of great importance clearly to distinguish between 
hearsay, and what is deemed original evidence. Here 
arise many nice and practical distinctions, often perplexing 
to the practitioner, which are discussed with care and full- 
ness. Without pretending to refer to all, we shall simply 
mention the topics, of pedigree, general reputation, res gesta, 
declarations in disparagement of the title of the declarant, 
declarations of an agent, entries made by third persons, a 
party's own shopbooks. ‘This last head we have already 
noticed in another part of our remarks. The cases in illus- 
tration of all these points are analyzed with great skill; 
and materials, which seemed discordant, are wrought into 
the structure which supports the rule. Here arises the dis- 
cussion of the evidence of indebtment, (we join with pro- 
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fessor Greenleaf in discarding the useless Americanism, in- 
debtedness,) afforded by the indorsement of the payment of 
interest, or a partial payment of the principal, on the back 
of a bond or other security. The famous case of Searle v. 
Lord Barrington,’ which has been so often commented on, 
is considered anew. It is not a little singular that this case, 
which occupies so much space in the books, should be 
found in a folio volume of original printed briefs, marked 
Cases in Parliament, 1728 to 1731, in the law library of 
Harvard University, wherein it is stated more at large than 
in any books of Reports. 

Having thus illustrated the nature of hearsay evidence, 
and shown the reasons on which it is generally excluded, 
we are next led to consider the cases in which this rule has 
been relaxed, and hearsay admitted. The exceptions, thus 
allowed, will be found to embrace most of the points of in- 
convenience, resulting from a stern and universal applica- 
tion of the rule, and to remove the principal objections 
which have been urged against it. ‘These exceptions are 
divided into four classes; first, those relating to matters of 
public and general interest; secondly, those relating to an- 
cient possession; ¢hirdly, declarations against interest ; 
fourthly, dying declarations; fifthly, the testimony of wit- 
nesses, subsequently dead, absent, or disqualified. After 
these follow the important heads of admissions and confes- 
sions, which are considered in the light of exceptions to the 
rule rejecting hearsay evidence. 

There are three remaining topics which are embraced in 
the Second Part. 'The first is a view of the evidence 
which the law excludes, or dispenses with, on grounds of 
public policy, because greater mischiefs would probably 
result from requiring or permitting its admission, than from 
wholly rejecting it. ‘The principle of this rule has respect, 
in some cases, to the person testifying, and, in others, to 
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the matters concerning which he is interrogated; thus in- 
cluding the case of the party himself, and that of the hus- 
band or wife of the party, on the one hand; and, on the 
other, the subject of professional communications, awards, 
secrets of state, and some others. Another topic relates to 
the number of witnesses, and the nature and quantity of 
proof required in certain cases, as for instance, in the trial 
of treason, perjury, and under the statute of frauds. The 
last chapter of this Part is occupied by a consideration of 
the admissibility of parol or verbal evidence to affect that 
which is written. This subject, which is of such practical 
interest, is elucidated with the same clearness which charac- 
terizes the other parts of the work. ‘The rules with regard 
to the interpretation of wills, which are laid down by the 
vice-chancellor Wigram, in his admirable treatise on that 
subject, are with great propriety used in support of the text. 

Having thus considered the general nature and principles 
of evidence, and the rules which govern in the production 
of evidence, the author passes, in his Third Part, to speak 
of the instruments of evidence, or the means by which the 
truth, in fact, is established. In treating this subject he 
considers how such instruments are obtained, and used, and 
their admissibility and effect. The instruments of evidence 
are divided into two general classes, namely, wnwritten and 
written. The first of these leads us at once to the subject 
of witnesses and the means of procuring their attendance ; 
then the competency of witnesses; next the manner in 
which they are to be examined, and herein of the right of 
cross-examination. 

And first in regard to the method of procuring the at- 
tendance of witnesses, it is to be observed, that every court 
having power definitely to hear and determine any suit, 
has, by the common law, inherent power to call for all ade- 
quate proofs of the facts in controversy, and to that end, to 
summon and compel the attendance of witnesses before it. 
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The ordinary summons is a writ of subpena, which is a 
judicial writ, directed to the witness, commanding him to 
appear at the court, to testify what he knows in the cause 
therein described, pending in such court, under a certain 
penalty mentioned in the writ. Ifthe witness resides abroad, 
out of the jurisdiction, and refuses to attend, or is sick and 
unable to attend, his testimony can be obtained only by tak- 
ing his deposition before a magistrate, or commissioner duly 
authorized. ‘This whole topic is eminently practical in its 
character, and is treated in this spirit by the author. It 
embraces the consideration of the fees and privileges of 
witnesses, and the manner of taking depositions. In a 
note professor Greenleaf says; ‘‘It has been held, that, for 
witnesses brought from another state, no fees can be taxed 
for travel, beyond the line of the state in which the cause is 
tried. Howland v. Lenox, 4 Johns. 311; Newman v. The 
Atlas Ins. Co., Phillips’s Dig. 113; Melvin v. Whiting, 
13 Pick.190. But the reasons for these decisions are not 
stated, nor are they very easily perceived.” 'The last sen- 
tence is an instance of the quiet, but expressive, manner in 
which the author occasionally shews his dissent from some 
of the authorities. 

The subject of the competency of witnesses opens the way 
to a wide survey of some of the most technical points in 
the law of evidence. This is the debatable ground which 
reformers of the law have occupied; and the pages of this 
Journal may attest the ardor with which the contest has 
been waged. There are many who think that all evidence 
should be presented to the jury, leaving to them to weigh its 
credibility ; while others, among whom is professor Green- 
leaf, hold to the ancient rules of the common law, which 
absolutely exclude certain evidence as incompetent. 'The 
remarks with which the author introduces this subject shew 
the bias of his opinion. In private life, he says, men can 
inquire and determine for themselves, whom they will deal 
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with, and in whom they will confide; but the situation of 
judges and jurors renders it difficult, if not impossible, in 
the narrow compass of a trial, to investigate the character 
of witnesses ; and from the very nature of judicial proceed- 
ings, and the necessity of preventing the multiplication of 
issues, it often may happen, that the testimony of a witness, 
unworthy of credit, may receive as much consideration as 
that of one, worthy of the fullest confidence. While, there- 
fore, all evidence is open to the objection of the adverse 
party, before it is admitted, it has been thought necessary 
to the ends of justice, that some kinds of evidence should 
be uniformly excluded. In determining what evidence 
shall be admitted and weighed by the jury, and what shall 
not be received at all, or, in other words, in distinguishing 
between competent and incompetent witnesses, a principle 
seems to have been applied, which is likened by professor 
Greenleaf to that which distinguishes between conclusive 
and disputable presumptions of law, namely, the expe- 
rienced connexion between the situation of the witness, and 
the truth or falsity of his testimony. And the question is 
not, it is said, whether any rule of exclusion may not some- 
times shut out credible testimony; but whether it is expe- 
dient, that there should be any rule of exclusion at all. 
Our own impressions are strongly in favor of opening the 
way to all evidence, leaving to the jury the absolute judg- 
ment of its credibility; and to this conclusion there seems 
to be a growing tendency in the minds of legislators and of 
professional men. Lord Denman has recently introduced 
a bill into the house of lords, providing that no witness 
shall be incapacitated on account of interest or crime. The 
rule of English law, which renders a witness incompetent 
who has the smallest pecuniary interest in a trial, whilst 
the nearest relations may give evidence for one another, has 
long been regarded as a strange anomaly, and more than 
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one statute has been passed in England to modify it... The 
same rule exists in most of the states of our country. Per- 
haps, the disposition to relax the rule in the case of interest 
is stronger than in that of crime, though the rule in this 
case seems anomalous in our country. On an examination 
of the constitutions of the different states, it appears that 
only a small number debar persons convicted of infamous 
crimes from the privileges of electors; so that it happens, 
that in most of the states, the convict may vote for oflicers 
of government, but is incompetent as a witness, and cannot 
be heard by a jury in a matter of mere private concern. 

The persons who are held incompetent to testify by the 
common law, are, (1), parties, (2), persons deficient in un- 
derstanding, (3), persons insensible to the obligations of an 
oath, and, (4), persons whose pecuniary interest is directly 
involved in the matter in issue. Other causes concur, in 
some of these cases, to render the persons incompetent. 
The author considers, in their order, each of these classes 
of persons; adding some observations on certain descrip- 
tions of persons, held incompetent in particularcases. The 
numerous authorities bearing on this branch of the law 
are classified, and the different rules are brought to the test 
of principle. 

Time and space both admonish us that we must abridge 
our remarks. Leaving the broad field of the competency 
of witnesses, and the interesting exposition of the man- 
ner of examining witnesses, we arrive at the subject of 
Written Evidence. Under this head there is a view, first, 
of public documents, and secondly, of those writings which 
are private. And in regard to both these classes, the au- 
thor’s inquiries are directed (1) to the mode of obtaining 
an inspection of such documents and writings; (2) to the 
method of proving them; and (3) to their admissibility and 
effect. The consideration of records and judicial writings 


' London Law Magazine, vol. 27, p. 485. 
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is full and instructive, and carries the reader over points 
of nice learning. 

With the head of Private Writings the work is brought 
to a conclusion in the following words; 


** And having thus completed the original design of this work, 
in a view of the principles and rules of the law of evidence, under- 
stood to be common to all the United States, this treatise is here 
properly brought to aclose. ‘The student will not fail to observe 
the symmetry and beauty of this branch of the law, under what- 
ever disadvantages it may labor, from the manner of treatment ; 
and will rise from the study of its principles, convinced, with lord 
Erskine, that ‘ they are founded in the charities of religion, — in 
the philosophy of nature,— in the truths of history, — and in the 
experience of common life.’ ” 


Such is a rapid sketch of professor Greenleaf’s Treatise, 
which, combining various excellencies rarely found in con- 
junction, must rank among the best productions of the com- 
mon law in England or America. We have already spoken 
of its merits both for the student and practitioner. As we 
were closing this article, we heard that the learned author 
would very soon publish another volume, containing the 
application of evidence to particular actions and issues, occu- 
pying the same ground with Mr. Phillips and Mr. Starkie in 
the second volumes of their works. ‘To the practitioner this 
will be a very valuable contribution. Mr. Hume, in his 
beautiful autobiography, tells us that the publication of the 
second volume of his History of England aided the circu- 
lation of its elder brother, which in the meantime had been 
much neglected. We are happy to understand, that profes- 
sor Greenleaf’s Treatise has already found such distinguished 
favor with the profession as to be above the necessity of that 
fraternal influence which was so opportune in the case of 
the great historian. The second volume on Evidence will 
doubtless commend itself, as the first has done, by its in- 
trinsic merits. 6. « 
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JURISPRUDENCE. 


DIGEST OF ENGLISH CASES. 
COMMON LAW. 


Selections from 12 Adolphus and Ellis, parts 1 and 2; 1] Gale and Davison, 
part 4; 2 Scott’s New Reports, part 5; 3 Same, part 1; 2 Manning and 
Granger, part 2; Meeson and Welsby, parts 4 and 5; 1 Dowling’s P. C. 
(new series,) part 1; 2 Moody and Robinson, part 3; and 1 Carrington 
and Marshman, part 1. 


ATTORNEY. (Negligence — Pleading.) If an attorney, in the 
conduct of a suit, commits an act of negligence whereby all the 
previous steps become useless in the result, he cannot recover 
for any part of the business done. And whether or not, in such 
a case, the work became wholly useless by the plaintiff’s fault, 
is a question for the jury. 

Such a failure of the work is a defence admissible under non- 
assumpsit, in an action on the attorney’s bill. (2C.M. & R. 
547; 2M. & W. 283.) Bracey v. Carter, 12 Ad. & E. 373; 
Symes v. Nipper, id. 377, n. 

BILLS AND NOTES. (Notice of dishonor.) In an action by 
indorsee against drawer of a bill of exchange, proof that the 
plaintiff, on the day on which he himself received notice of dis- 
honor from the holder, wrote and sent a letter to the defendant, 
and proof of notice to produce that letter as containing notice of 
dishonor, and that the defendant, when applied to by plaintiff 
for payment of the bill, objected that it had not been presented 


to the acceptors in due time, but did not object that he had not 
VOL. XXVII. —NO. LIV. 6 
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had notice of dishonor, are, on default to produce the letter, evi- 
dence that it contained a regular notice of dishonor. (1 M. & 
Reb. 41.) Curlewis vy. Corfield, 1 G. & D. 489. 

(Liability for bill made by agent.) Where it is sought to 
charge a party by the acceptance or indorsement of a bill by an 
agent, by reason of the latter having similarly drawn and in- 
dorsed bills on former occasions, it must be distinctly shown that 
the principal knew or had the means of knowing that fact. 
Davidson v. Stanley, 3 Scott, N. R. 49. 

(Giving time to prior indorser.) Where time was given toa 
prior indorser, after judgment had been signed in an action on 
the same bill against a subsequent indorser: Held, that the 
court could not interfere to set aside the judgment on that 
ground, as the judgment could not be affected by such indul- 
gence being given after it was signed. Bray vy. Manson, 8 M. 
& W. 668. 

(Indorsement — Evidence of identity of indorser.) In an ac- 
tion against the acceptor of a bill of exchange purporting to be 
drawn and indorsed by A. B., proof that the bill was indorsed 
by the same person who drew it is sufficient, though that person 
is shown not to be A. B. Smith v. Moneypenny, 2 M. & Rob. 
317. 

(Bill of exchange, what is— Forgery.) A document in the 
ordinary form of a bill of exchange, but requiring the drawee to 
pay to his own order, and purporting to be indorsed by the drawer, 
and accepted by the drawee, cannot, in an indictment for forgery 
and uttering, be treated as a bill of exchange. Reg. v. Bartlett, 
2M. & Rob. 362. 

(What is a promissory note.) A paper in the following terms: 
“TA. B. owe Mrs. E. the sum of £6, which is to be paid by 
instalments, for rent,” is not a promissory note, no time being 
mentioned. (7 D. P. C. 598.) Moffat v. Edwards, 1 Carr. & 
M. 16. 


CHEQUE. (Presentment of.) The holder of a banker’s cheque 


ought to present it for payment within a reasonable time, and it 
is a question for the jury, on an issue of due presentment, 


whether this rule has been complied with. 











1842.] Digest of English Cases — Common Law. 403 


Where a cheque drawn on a country banker, dated 19th 
March, was not presented until the 6th April, and no cause was 
assigned for the delay, but the drawer had not sustained loss by 
the non-presentment at an earlier period, the drawer was held 
liable to be sued on the cheque. Serle v. Norton, 2 M. & Rob. 
401. 

COINING. (Joint uttering.) If two persons jointly prepare 
counterfeit coin, and then utter it at different shops, apart from 
each other, but in concert and intending to share the proceeds, 
the utterings of each are the joint utterings of both, and they 
may be convicted jointly. Reg. v. Hurse,2 M. & Rob. 360. 

CONCEALMENT OF BIRTH. (Jndictment.) An indictment 
for concealing the birth of a child “ by secretly disposing of the 
dead body,” without showing the mode of disposing of the dead 
body, is bad. Reg v. Hounsell, 2 M. & Rob. 292. 

[> 


2. On an indictment for concealing the birth of a child, a final dis- 


og 

g 
position of the body must be shown; hiding the body in a place 
from which a further removal is contemplated, will not support 
the indictment. Reg. v. Ash, 2 M. & Rob. 294. , 

CONDITION PRECEDENT. An agreement between a debtor 
and his creditors, whereby the former, on assigning his property 
to trustees, was to be relieved from personal molestation, con- 
taining a proviso ‘* that the agreement should be void unless the 
creditors of the defendant, whose names and descriptions were 
stated on the other side of the said agreement, should concur in 
the said agreement :” Held, that this was not a condition prece- 
dent, the performance of which the debtor was bound to aver in 
setting up the agreement, as an answer to an action at the suit 
of one of the creditors who was a party thereto. Matthews v. 
Taylor, 3 Scott, N. R. 52. 

CONTRACT OF SALE. (Delivery, what amounts to.) The 
defendants, auctioneers, sold by public auction to the plaintiff, 
for a certain sum, a rick of hay, the produce of a crop distrained 
for rent, and which remained upon the land. By the conditions 
of sale, the lot was to be taken away at the purchaser’s expense 
within’ one week ; but at the time of the sale, the auctioneers 
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obtained from the tenant, and read in the auction-room, a written 
consent that the hay should remain upon the premises for an 
extended period. Before the expiration of that time, the plain- 
tiff having paid for the hay, received from the defendants an 
order upon the tenant to permit him to carry itaway. ‘The 
tenant refusing to allow the hay to be removed, the plaintiff 
sued the defendants, who pleaded ‘ that they did deliver to the 
plaintiff the possession of the said rick of hay, according to their 
promise in that behalf:’’ Held, a good answer to the action. 
Salter v. Woollams, 3 Scott, N. R. 59. 

COSTS. (Not payable except by party to the record.) The 
court has no power after a judgment for the defendant in a per- 
sonal action to make a third party pay the costs on the ground 
that he was the real plaintuff. (4M. & W. 194; 8D. P. C. 
517.) Evans v. Rees, 1 G. & D. 579. 

DEMURRAGE. Indebitatus assumpsit will not lie for demur- 
rage, unless there be an express contract to pay it. Horn v. 
Bensusan, 2 M. & R. 326. 

EVIDENCE. (Parol evidence to vary written contract.) The 
defendant occupied premises under a written agreement: Held, 
that parol evidence was not admissible to shew an understanding 
between the parties that the rent should commence from a later 
day than that named in the agreement. Henson y. Coope, 3 
Scott, N. R. 48. 

2. (Proof of execution of deed — Subscribing witness.) A deed 
executed in the presence of a subscribing witness, proved to be 
abroad at the time of the trial, is admissible on proof of the wit- 
ness’s writing, notwithstanding the power to examine on inter- 
rogatories under 1 W. 4, c. 22,s. 4. Glubb vy. Edwards, 2 M. 
& Rob. 200. 

3. (Notice to produce.) A notice to produce all letters written by 
the one party to and received by the other, between the years 
1837 and 1841 both inclusive, held sufficient to call for a par- 
ticular letter. Morris v. Hauser, 2 M. & Rob. 392. 

EVIDENCE IN CRIMINAL CASES. (Confession.) A ser- 


vant was charged with attempting to set fire to her master’s 
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house. It was proved that the furniture in two of the rooms was 
on fire, and a spoon and other articles were found in the sucker 
of the pump. The master told the prisoner, that if she did not 
tell the truth about the things found in the pump, he would send 
for the constable to take her: Held, that this was such an in- 
ducement to confess as would render inadmissible any statement 
made by the prisoner respecting the fire, the whole being one 
transaction. Reg vy. Hearn, 1 Carr. & M. 109. 

FIXTURES. (What are removable as between landlord and 
tenant.) A lessee covenanted to yield up in repair at the ex- 
piration of his term all erections and improvements which 
should be erected, made, or set up, during the term upon the 
demised premises. An assignee having during the term erected 
a greenhouse, the framework of which was not otherwise fixed 
to the walls thereof than by being laid thereon embedded in 
mortar: Held, that the removal of the sashes and framework 
was a breach of the lessee’s covenant, though no damage was 
done to the premises, and the walls and flues were left in a per- 
fect state. West v. Blakeway, 3 Scott, N. R. 218. 

INDICTMENT. (For rape— Charge of aiding and abetting.) 
An indictment is good which charges that A committed a rape, 
and that B was present aiding and assisting him in the commis- 
sion of the felony. In such a case the party aiding may be 
charged either as he was in law, a principal in the first degree, 
or as he was in fact, a principal in the second degree. Reg. v. 
Crisham, 1 Carr. & M. 187. 

INSURANCE. (On life — Concealment of material facts.) A 
party whose life is insured is not the general agent for the as- 
sured ; and therefore the policy is not void by reason that such 
party failed to communicate a material fact, as to which he was 
not interrogated by the insurers, unless he was aware of the 
materiality of the fact, and studiously concealed it. 2. It is 
a question of fact for the jury, whether a fact not communi- 
cated was, under the circumstances, one which the assured 
ought to have communicated. 3. Where the affirmative of any 


one material issue is on the plaintiff, and he undertakes to give 
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evidence of it, he is entitled to begin. Rawlins v. Desborough, 
2M. & Rob. 328. 

2. (Assignment of life policy, when void.) A policy of insurance 
on the life of A had been assigned to the plaintiff: the defend- 
ant having privately ascertained that A was dangerously ill, 
treats with the plaintiff for the purchase of the policy for a 
small sum, representing it as the then value of the policy, the 
plaintiff not being aware of A’s illness: Held, that the sale was 
void, and that the plaintiff might recover the value of the policy 
in an action of trover. Jones v. Keene, 2 M. & Rob. 348. 

LARCENY. (From husband, by delivery of wife.) Where 
goods of the husband are taken away by his wife and another 
person, with an intent that the wife should elope and live in 
adultery with that person, this isa larceny. Reg. v. Tollett, 1 
Carr. & M. 112. 

LIBEL. (In Newspaper — Evidence in mitigation of damages.) 
In an action against the editors of a newspaper for libel, the fact 
of the libel being published on the communication of a corres- 
pondent is not admissible in mitigation of damages. Talbutt vy. 
Clark, 2 M. & Rob. 312. 

LICENSE. (Over land, when implied, and whether revocable.) 
A license is not implied by law to the purchaser of goods, (though 
sold under an execution or distress,) to enter upon the premises 
of the former owner and take them away, although they have 
remained there with his assent. To support a plea of leave and 
license to an action of trespass for taking away goods under 
such circumstances, there must be proof of an express agree- 
ment that the purchaser should enter on the premises and take 
the goods. (11 Ad. & E. 34.) 

Quere, whether there can be an irrevocable license to enter 
upon land, without its amounting to an interest in land, which 
therefore can pass only by deed. Williams vy. Morris, 8. M. & 
W. 488. 

MALICIOUS PROSECUTION. (Province of judge aud jury.) 
In an action for a malicious prosecution, though in it the ques- 


tion of reasonable or probable cause depends, not upon a few 
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and simple facts, but upon facts which are numerous and com- 
plicated, and upon numerous and complicated inferences to be 
drawn therefrom, it is the duty of the judge to inform the jury, 
if they find the facts to be proved, and the inferences to be war- 
ranted by such facts, that the same do or do not amount to rea- 
sonable or probable cause, so as thereby to leave the question of 
fact to the jury, and the abstract question of law to the judge. 
Panton v. Williams (in error), 1 G. & D. 504. 

MANDAMUS. (To gaoler,to deliver up body of debtor for burial.) 
The court, on motion, directed a mandamus to go peremptorily 
in the first instance, commanding a gaoler to give up for burial 
the body of a debtor dead within the gaol, it being sworn that 
he refused to do so until a certain sum he claimed, as a debt 
owing by the deceased for maintenance, were paid. In re the 
Bailiff of Wakefield, 1 G. & D. 566. 

MORTGAGOR AND MORTGAGEE, (Right of entry of mort- 
gagee.) A tenant for years of a house demisedit, by indenture 
of mortgage, dated march 24th, to the mortgagee, to hold thence- 
forth for the residue of the term (less one day), subject to the 
proviso thereinafter mentioned, and he also sold and transferred 
the fixtures and chattels therein to the mortgagee, to hold for his 
own use and benefit, but subject to the proviso thereinafter con- 
tained. ‘The deed contained a proviso for reconveyance, on 
payment of the mortgage money on the 24th June then next, 
and also a proviso that on non-payment on that day, it should 
be lawful for the mortgagee to enter upon and receive and take 
the rents and profits of the said leasehold and other premises, 
and, if he should think proper, of his sole authority, to sell or 
underlet the premises, and to sell the fixtures and chattels: Held, 
that the mortgagee’s right to take possession did not attach until 
the 24th June, and that he could not maintain trespass for an 
entry, or for an asportavit of the fixtures and chattels before 
that day by a stranger. Wheeler v. Montefiore, 1 G. & D. 493. 

MURDER. Where a wound is wilfully and without justifiable 
cause inflicted, and ultimately becomes the cause of death, the 
person who inflicted it is guilty of murder, though life might 
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have been preserved if the deceased had not refused to submit 
to a surgical operation. Reg. v. Holland, 2 M. & Rob. 351. 

PRINCIPAL AND SURETY. (Contribution.) Where one of 
two persons, who, as sureties for a third, signed together with 
the principal a joint and several promissory note, on the note 
becoming due, paid the amount, although no demand had been 
made or action brought against him by the holder: Held, that 
such payment could not be considered voluntary, and that he 
might sue his co-surety forcontribution. Pitt v. Purssord,8 M. 
& W. 538. 

PROCHEIN AMY. Where an uncertificated bankrupt was pro- 
cured to be appointed prochein amy for an infant plaintiff, the 
court, on motion, removed him, and ordered another to be ap- 
pointed. 

The father, as being the natural guardian of the infant, ought 
in the first instance to be appointed prochein amy, and if his 
evidence is likely to be required at the trial, an application ought 
to be made to the court to release him, by the appointment of a 
proper substitute. Watson v. Fraser, 8 M. & W. 660. 

RECEIVING STOLEN GOODS. (Joint receiving.) Where 
A. knowing that goods have been stolen, directs B., his servant, 
to receive them into his premises, and B. in pursuance of that 
direction afterwards receives them in A.’s absence, B. knowing 
that they have been stolen, they may be jointly indicted for 
receiving them. Reg. v. Parr, 2 M. & Rob. 346. 

SHIPPING. (Liability of owners for collision of ships.) The 
owners of a vessel disabled by the negligence of the crew are 

gy, when so 
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answerable for damage done by its accidentally driftin 
disabled, against another vessel. Seccombe v. Wood, 2 M. & 
Rob. 290. 

TRESPASS. (De bonis asportatis, measure of damages in.) 
Where the seller of goods, which have not been paid for ac- 
cording to the contract, retakes them from the buyer without his 
consent, although under circumstances inducing a suspicion of 
fraud in the buyer, such retaking would be no answer to an 


action by the seller for the price. ‘Therefore, in an action of 
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trespass by the buyer against the seller, for so taking the goods, 
the plaintiff is entitled to recover their full value, and the jury 
cannot, in estimating the damages, take into consideration the 
debt due to the defendant, nor treat it as being diminished pro 
tanto by the value of the goods retaken. willard v. Brittan, 
8 M. & W. 575. 


EQUITY. 

Selections from 1 Craig and Phillips, Part 2; 10 Simons, Part 4; 1 Young 
and Collier, New Cases, Part 1; and 1 Hare, Part 1. 
ADMINISTRATION. (Administration by agent.) Pending a 
contest in a Spanish court between two wills of a deceased 
Spaniard, the plaintiff, who was resident in Spain, was appointed 
by the court there judicial administrator of the deceased’s goods, 
and he afterwards, with the sanction of that court, appointed the 
defendant his attorney to recover £10,000 due to deceased’s 
estate in this country. Defendant, under that power, procured 
from the prerogative court an administration limited to receive 
£10,000, until the plaintiff should obtain administration to the 
deceased, and he afterwards procured payment of the £10,000: 
Held, that he might safely pay that sum over to the plaintiff, 
having recovered it as his agent, and that he was bound to do 

so. De Viesca V; Lubbock, S. 629. 

CHARITY. (Cy-pres— Where one of several objects fails.) 
Where one of several charitable objects contemplated in a will 
fails, in applying cy-pres the portion of the fund that is so re- 
leased, the other objects provided for in the will are not to be 
preferred to others, if any can be found more nearly akin to 
the object which has failed, though they may be looked at as 
affording some clue to the testator’s probable intentions. 

Accordingly, where the testator gave the residue of his estate 
to one of the city companies, upon trust to apply one moiety of 
the income in the redemption of British slaves in Turkey and 
Barbary, one-fourth to the support of schools in the city and 
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suburbs of London, where the education was according to the 
church of England, not giving to any one above £20 a-year, 
and, in consideration of the trouble taken by the company, out 
of the other fourth, to pay £10 to the clergyman who should 
officiate in their hospital, and the rest to be given to decayed 
freemen of the company : that part of the charity which related 
to the redemption of slaves having failed for want of objects, and 
there being no object to be found of a similar nature, the court 
taking notice that the bequest which had so failed was for the 
benefit of British subjects in general, without regard to their 
place of birth or residence, and looking to the other objects con- 
templated in the will, to discover the sort of charity which the 
testator would have preferred, and the way in which he would 
have endowed it, declared that after setting apart a certain sum 
for the redemption of any British subjects who might thereafter 
be slaves in Turkey or Barbary, the income of the surplus of 
the moiety and its accumulations ought to be applied in sup- 
porting and assisting charity schools in England and Wales, 
where the education was according to the church of England, 
but so that no more than £20 should be given to any school. 
The Attorney General v. The Ironmongers’ Company, C. & P. 
208. 

( Reference — Intervention of third party.) Ona reference to 
approve of a scheme, the master has no authority to allow a 
third party to intervene, who is not a party to the cause, though 
such intervention may on application be allowed by the court. 
S. C. 

(Scheme without reference.) In a very simple case, and the 
fund being small, £180, the court directed a scheme without 
a reference. Altorney General v. Brandreth, Y. & C. 200. 


EVIDENCE. (Competency — Surety.) Surety on a joint and 


» 
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several promissory note is a competent witness for the note 
creditor in a suit brought by him to administer the assets of the 
principal debtor. Wright v. Lockwood, Y. & C. 113. 

(Foreign property — Suits relating to.) Ina suit relating to 
real estate in Jamaica, an examined copy of a deed recorded 
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and enrolled in the island, and by the law of the colony made 
evidence there, was admitted by the court. Tullock vy. Hartley, 
Y. &C. 114, 

INJUNCTION. (Terms of granting.) An injunction, restraining 
a party from enforcing a legal right, will not be granted without 
putting the party who asks for it on terms of trying that legal 
right without delay. Harman vy. Jones, M. & C. 299. 

INTERPLEADER. (Connection of claims — Re-sale of estate.) 
A. being employed as auctioneer by B. to sell an estate, sold it 
to C. who paid a deposit. A dispute as to the contract having 
afterwards arisen between B. and C., B. employed A. to resell 
the estate, which he did do to D., who also paid a deposit. B. 
then brought an action against A. for both the deposits, and C. 
afterwards filed a bill for specific performance against B., A., 
and D. Whereupon A. filed a bill of interpleader against B., 
C., and D.: Held, that there was not sufficient connection be- 
tween the claims to the two different deposits to entitle him to 
join the claimants in the same bill of interpleader, and the court 
dismissed the bill as to D., preferring to retain C. because he 
was the first purchaser, and the case as to him was the most 
simple. Hoggart v. Cutis, C. & P. 197. 

MAINTENANCE. (Settled fund — Ability of father.) A 
father is not entitled to an allowance for maintenance of his 
children, if himself of ability, even out of the fund settled on 
the marriage, and subject to a power in the trustees to apply the 
income for maintenance, unless it clearly appears on the con- 
struction of the settlement, that the children were to be main- 
tained out of that fund without reference to the ability of the 
father. Thompson v. Griffin, C. & P. 317. 

MORTGAGE. (Foreclosure — Disclaimer.) If some of the de- 
fendants in a foreclosure suit disclaim, the court will decree 
them to be foreclosed, and not simply dismiss the bill as against 
them. Perkin v. Stafford, 8. 562. 

PARENT AND CHILD. (Purchase in son’s name.) A father 
having purchased shares in a joint stock company, some in his 


own name, some in the name of his son, and having for some 
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years paid the calls upon them, and there being an admission 
by his son that the shares were not his, though he afterwards at- 
tempted to dispose of them by will: Held, that it was a trust for 
the father. Scawin v. Scawin, Y. & C. 65. 

PARTNERSHIP. (Discovery — Partnership- Books.) It is no 
sufficient excuse for a member of a partnership not giving a dis- 
covery, which he is bound to give if he can, and which is to be 
obtained from inspection of the partnership books, that his part- 
ners or, as in this case, his co-directors in a joint stock company, 
should refuse him access to the books. Taylor vy. Rundell, Y. 
& C. 128. 

PRESUMPTION OF DEATH. (Particular time.) Where par- 
ties sailed from an island in the West Indies before the hurricane 
months, and were never again heard of, it was presumed, after 
the seven years from their being last seen had elapsed, that they 
died before the expiration of the period commonly known by 
the name of the hurricane months, that is, the period between 
the Ist of August and the 10th of January, and therefore before 
the 24th of January. Sillick v. Booth. Y. & C. 117. 

2. (Priority of Death.) Where two parties perish by the same 
event, as in a shipwreck, and nothing more is known as to 
which died first, the presumption of priority will be raised from 
the comparative age, health, and strength of the parties. Sil- 
lick v. Booth, Y. & C. 121. 

RELIGIOUS FAITH. (Education as Catholic.) A father by 
will directed his son to be brought up in the Roman Catholic 
faith, and one of the three guardians whom he appointed was of 
that communion, the other two being the mother and her brother, 
who were both Protestants. ‘The infant having been brought up 
chiefly with his Protestant relations, and educated in their faith 
till the age of fifteen, the Roman Catholic guardian then at- 
tempted to enforce the directions in the father’s will, when the 
case being brought by petition before the court, his honor ex- 
pressed his regret at the neglect of the father’s wishes, but con- 
sidering the bad effect upon the faith and moral character of the 


infant, which a change of religion at that time might work, he 
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said he would see the infant, and ascertain the state of his mind, 
before he made any order. Witty v. Marshall, Y. & C. 68. 

SPECIFIC PERFORMANCE. (Agreement by agent contrary 
to intention of principal.) It was held a ground for refusing 
specific performance of an agreement by defendant’s agent to 
grant a lease, that such agreement was not, in regard to some 
restrictions on a particular sort of building, in conformity with 
the defendant’s intentions, which intentions he had communi- 
cated to his agent, if he had authorized him at all, which was 
doubtful. Helsham v. Langley, Y. & C. 175. 

STATUTE OF LIMITATIONS. (Acknowledgment of debt.) 
An acknowledgment, in order to take a case out of the statute 
(3 & 4 Will. 4, c. 27,) must appear to have been made with 
the intention of charging the party making it, and it must have 
been made to a party then entitled to make the demand. Ac- 
cordingly, where the demand was against two executors for a 
legacy due to deceased wife of plaintiff, and the acknowledg- 
ment was made by one executor, with the object apparently of 
throwing the burden on the other, and it was made also before 
the plaintiff had entitled himself by taking out administration to 
his wife, it was held insufficient on both grounds. Holland vy. 
Clark, Y. & C. 151. 

WATER-RIGHT. (Old well.) Quere, whether the owner of 
an old well can prevent a neighbor from sinking a well upon his 
own land, on the ground that the supply of water in the old well 
will be thereby cut off or diminished. Hammond vy. Hall, 8. 
551. 

WILL. (Construction — After-born child — Gift per capita.) 
Testatrix bequeathed residue to one for life, and then to be 
equally divided between her two nieces A. and B., and C.a 
third niece and her children. C. had eight children at the death 
of testatrix, and one born afterwards, during the life of tenant for 
life : Held, that all the children, including this one, took equally 
per capita, with the nieces. Lenden vy. Blackmore, 8. 626. 

2. (Construction —- Father and child.) Held, that under a be- 
quest to A. and his children, to be secured for their benefit, A. 
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took for life with remainder to his children. Vaughan v. The 
Marquis of Headfort, 8. 639. 


3. (Construction — Survivorship of accruing shares.) Where a 





residue was given among four persons with survivorship be- 
tween them, clearly given, as to the original shares, “‘ and if but 
one survivor, the whole to such survivor :” this was held to 
mean survivorship of the accruing as well as original shares. 
Sillick v. Booth, Y. & C. 121. 

4. (Construction, same, “when or if.”) Legacies to be paid to 
the legatees ‘‘ when or if” they attained the age of twenty-one, 
but which were to be severed from the estate and set apart in 
trust for legatees, immediately on death of testator, and the 
legacy of each invested on a separate deed : Held, to be vested. 
Lister v. Bradley, H. 10. 


5. (Mutual wills.) Two persons in 1799 sign and give to each 


~ 


other papers by which each charges his real and personal estate 
with £1000 in favor of the other if he should survive him — 
each paper expressly referring to the other as its inducement. 
The parties never met afterwards, but many years afterwards a 
correspondence took place between them, in which each ex- 
pressed a wish to abandon the agreement, and one of them sent 
back to the other his paper. Shortly afterwards both died : 
Held, that the estate of the survivor had certainly no equitable 
claim against that of the other, and the legal claim being doubt- 
ful, the bill was retained for twelve months, with liberty to 
bring an action. Ryan vy. Daniel, Y. & C. 60. 


CRIMINAL LAW. 
Selections from Jebb’s Irish Criminal Cases. 
ACCOMPLICE. (Testimony of.) Held, unanimously, by eleven 
judges, that the testimony of an accomplice, though altogether 


uncorroborated, is evidence to go to a jury; that a conviction 
upon such evidence is legal; and that there can be no general 

















1842.] Digest of English Cases — Criminal Law. 415 


rule as to the cautionary directions to be given to the jury re- 
specting his evidence. But held also (by six judges to five) that 
the jury should, in the generality of cases, be told, that it was 
the practice to disregard the accomplice’s testimony, unless there 
was some corroboration; and that corroboration as to the circum- 
stances of the case merely, and not as to the person charged, 
is deserving of very slight consideration. Rex v. Sheehan, 
Jebb, 54. 

2. (Same.) Where there was no other corroboration of the 
testimony of an accomplice, with respect to the person of one of 
the prisoners, but the evidence of the accomplice’s wife, who 
herself appeared to be implicated in the guilt of the transaction : 
held, that the judge was right in not directing an acquittal, but 
in leaving the case to the jury, with observations upon the 
general objections to the credit of those witnesses ; and that a 
conviction under these circumstances was good. Rez v. Casey 
§ MW Cue, Jebb, 203. 

BIGAMY. ( Validity of first marriage.) On a trial for bigamy, 
where the first marriage took place in Scotland, it is not neces- 
sary that the validity of that marriage should be proved by a 
person conversant with the laws of Scotland ; but it is sufficient 
if the jury believe that there was in fact a valid marriage 
according to the laws of that country. Regina v. Charleton, 
Jebb, 267. 

BURGLARY. (Gate house.) An indictment for burglary in a 
gate house, stating it to be the dwelling house of the gate keeper, 
is bad. Rex v. Cahill, Jebb, 36. 

2. (Breaking out.) The getting the head out through a skylight 
is a sufficient breaking out of a house to constitute burglary. 
Rex. v. M’ Kearney, Jebb, 99. 

CHATTELS. (Promissory note.) Where a statute made the 
stealing of a promissory note larceny, and a subsequent statute 
provided for the punishment of receivers of stolen “‘ goods or 
chattels :” held, that promissory notes were goods within the 
meaning of the latter act. Rex v. Crone, Jebb, 47. 

CONFESSION. (Admissibility of.) Confession admissible, 
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although apparently induced by the acts of the parties who con- 
ducted the prisoner to gaol ; those acts being calculated to ex- 
cite, not fear of temporal punishment, but horror at the recol- 
lection of the crime. Rex. v. Gibney, Jebb, 15. 

2. (Same.) The prisoner was convicted upon a confession made 
to a person who cautioned him not to say anything to criminate 
himself ; but this confession was merely the second repetition of 
a former confession made to another person who had previously 
said to the prisoner, ‘‘ the evidence at the inquest was so clear 
against you, that there can be no doubt you are the guilty man.” 
Held, that the conviction was right. Rex v. Bryan, Jebb, 157. 

DRAFT. (Stealing of.) A person finding a draft upon a banker, 
and tendering it for payment, with the intention of converting 
the proceeds to his own use, knowing, at the time, that he is not 
the person entitled to receive the amount, is guilty of felony. 
*‘ Draft and order for payment of money,” is a sufficient descrip- 
tion within the meaning of a statute which makes the stealing of 
a warrant for payment of money, felony. Rex vy. Beard, 
Jebb, 9. 

EMBEZZLEMENT. (Servant of two masters.) The prisoner 
was a runner of the bank of Ireland till six o’clock every day, 
and after six to G. and W., public notaries. Before six o’clock 
one day he received from D. money to pay bills of exchange, 
which had been discounted by the bank, and of which, owing to 
some mistake, payment could not be received at the bank. The 
prisoner promised to pay them at the office of G. and W. The 
same evening, after six o’clock, he paid a part only, and return- 
ed to B. some of the bills, as if they had been paid, keeping the 
rest of the money and bills. Held, that the bills and money 
were received by the prisoner as the servant and clerk of G. 
and W., and that therefore a conviction for embezzlement in 
that character under the statute was good. Rex v. Gourlay, 
Jebb, 82. 

EVIDENCE. (Jointly indicted.) A man jointly indicted with 
others, and who has pleaded not guilty, cannot be a witness for 
the prosecution, whilst his plea stands. Rex vy. Ryan, Jebb, 5. 
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(Prosecutor’s wife.) The prosecutor’s wife is a competent 
witness for the defence. Rex v. Houlton, Jebb, 24. 

(Same.) It is no objection to the testimony of a wife that she 
is brought to contradict the testimony of her husband. Ibid, 
(Coercion of wife.) Where husband and wife are both con- 
cerned in a highway robbery, the presence of the husband is 
only presumptive evidence of coercion exercised by him over 
the wife. Rex y. Stapleton, Jebb, 93. 

(Cross-examination cut off.) Where a witness, after having 
been examined for the prosecution, fainted shortly after the 
commencement of his cross-examination, so as to render it 
impossible for him to give any further evidence : held, by seven 
judges against five, that a conviction upon such evidence as had 
been already given by this witness, taken together with the evi- 


dence of other witnesses, was good. Rex v. Doolin, Jebb, 123. 


AC SIMILE. (Forged instrument.) Held, that a_ prisoner 





might be convicted of uttering a forged instrument, although the 
instrument when given in evidence was so mutilated that it 
could not be deciphered without the aid of a fac simile. Rex 


v. Woods, Jebb, 115. 


FORGERY. (Uttering.) Where the prisoner was present at a 


eo 


sale of goods by the prosecutor to a third person, (who was 
introduced by the prisoner to the prosecutor, as a purchaser) 
and took up a bank note given by that person in payment, say- 
ing that it was good, and that he would make it good; and 
desired the prosecutor to write his (prisoner’s) name upon it; 
the note proving a forgery, held, that there was sufficient evi- 
dence of uttering by the prisoner. Rex v. Cushlan, Jebb, 113. 
(Same.) Held, that a prisoner might be convicted of uttering 
a forged instrument, although the instrument, when given in 
evidence, was so mutilated, that it could not be deciphered 
without the aid of a fac simile. Rex v. Woods, Jebb, 115. 

(By erasure — uttering.) Conviction for forgery. The indict- 
ment stated that the prisoner falsely altered a receipt for rent, 
which, previously to such alteration, was as follows: ‘ Ennis, 


od April, 1837, Received from J. and J. G., £7 7s. 7d. on 
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any further circumstances, showing that such an 
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Dec. 3d, cash 


Cash this day, per do. £4 ls. 7d.; total, 
The alteration was effected by erasing the lines 


The indictment did not state 


-rasure con- 


stituted a forgery ; but it appeared in evidence that two separate 


receipts had been previously given for the two sums mentioned 


in the erased lines, and that the prisoner’s object was to get 


credit for the other sum as a separate payment. 


cony¥i 


‘tion was: right. 


Held, that the 


Semble, that reading out a document, although the party 


refuse 


Jebb, 


HANDWRITING. 


s to show it, is 


OKR9 


~ 


(Ne 


a sufficient uttering. 


gative of.) 


Regina v. Green, 


To negative handwriting, it 


is sufficient evidence if the supposed writer can state his positive 


knowledge, from circumstances, that the writing cannot be his, 


although he also states that he cannot, even upon his belief, on 


a mere inspection of the writing, say whether it is his or not. 


Rex v. 


Walsh, Jebb, 38. 


2. (Knowledge of.) 


Evidence of the prisoner’s handwriting by a 


witness who had never seen him write, but who swore he was 


enabled to form a belief from opportunities which he had had of 


knowing his handw riting, independently of comparison : 


held 


sufficient, without any other evidence that the prisoner knew 


how to write. 


JURY. 


Rea V. 


(Discharge of.) 


Mara, Jebb, 75. 


Where, on a trial at a special commis- 


sion, the jury could not agree, and after remaining a long time 


shut up, were discharged by the court, (no consent being given 


by the counsel on either side) in consequence of the physician’s 


report that a longer confinement would endanger the lives of 


some 


and that the prisoners were triable again ; 


of them: 


held, that they were properly so discharged 


“9 


and that they might 


have been tried at the same commission if the judge had thought 


proper. 
2. ( Same.) 


Re rv Y. Barre 


it, Jebb, 103. 


Where the judge took it upon himself to discharge 


the jury, in consequence of a statement upon oath by one of the 


jurors, (without the examination of a medical man) that his life 
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would be endangered by a longer confinement, and to remand 
the prisoner: held, that the judge had acted rightly, and that 
the prisoner was not entitled to be discharged. Rex y. Delany 
§- Cheevers, Jebb, 106. , 

LARCENY. (Animus furandi.) <A person entrusted to drive a 
number of sheep a certain distance, and on the way separating 
one of them from the rest, with the intention of fraudulently 


converting it to his own use, is not guilty of larceny. In such 


@ should be 


a case the animus furandi upon the original taking 


left to the jury. Rex v. Reilly, Jebb, 51. 

LETTERS. (Robbery of mail.) In an indictment for robbing a 
mail of a bag of letters, it is not necessary to state an asporta- 
tion, but it is sufficient to use the words of the statute. Rez y. 
Rossiter, Jebb, 50. 

MANSLAUGHTER. (Coroner’s inquest.) A conviction for 
manslaughter is sustainable, although there has been no coroner’s 
inquest, or examination of the body, or evidence of medical 
witnesses, as to the cause of death, it being sufficient if the cause 
of death be proved by circumstantial evidence. Rex y. Dog- 
herty, Jebb, 66. 

MURDER. (Exposure of child.) An indictment against a woman 
for the murder of her child, not stating that the child was born 
alive, but stating that it was exposed by the prisoner, and in 
consequence “ languished, and languishing did live for half an 
hour, and then died,” and “ that so the prisoner did kill and 
murder the child in manner aforesaid,” is good. Semble, that 
an indictment for the murder of a “ certain male child,” without 
further description, is insufficient. Regina v. Kelly, Jebb, 299. 

PERJURY. (Matter essential.) Conviction for perjury held bad, 
where an objection was taken in arrest of judgment that the 
indictment did not state that the false swearing was with respect 
to a matter essential to the matter in issue, although it appeared 
in evidence that it was so. Rex v. Prendergast, Jebb, 64. 

PIGS. (Receiving stolen.) An indictment for receiving stolen 
pigs in Londonderry, is supported by evidence that the pigs were 
first brought to the prisoner in Donegal, and afterwards scld by 


him, slaughtered, in Londonderry. Rex y. Connor, Jebb, 150. 
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POISONING. (Attempt.) An indictment charged an attempt to 
poison by mixing a certain noxious and destructive thing called 
sugar of lead, with flour, and administering the said poison so 
mixed with flour. The jury found the prisoner guilty, but stated 
that they could not say what particular kind of poison had been 
mixed up with the flour. Held, that the conviction was good. 
Rex v. Shannon, Jebb, 209. 

PRIVILEGED COMMUNICATION. On the trial of an indict- 
ment for forging an accountable receipt, a witness proved that 
the prisoner, with whose family he had been acquainted, had 
handed him the document, and requested him to institute pro- 
ceedings upon it; this the witness refused to do, but kept the 
document, and delivered it to a third person to be shown to the 
party whose name was forged ; after which the witness returned 
it to the prisoner. The prisoner being convicted, held, that the 
conviction was wrong, on the ground that the communication 
between the witness and the defendant was privileged. Regina 
v. Donagher, Jebb, 24). 

SHOOTING AT. (Jntent.) The prisoner was convicted upon 
two indictments, one for shooting at A. with intent to kill him, 
and the other for shooting at B. with intent to kill him ; the jury 
finding that he intended to kill whichever the shot should strike, 
but not both. Held, that he was rightly convic.ed. Rev v. 
Larkin, Jebb, 60. 

VARIANCE. (Time.) The informations, warrant of committal, 
and indictment, stated an offence committed on Monday the 
12th. In the course of the trial it became necessary to fix the 
precise date of the offence, which was proved to be Monday the 
5th. Held, that a conviction under these circumstances was 
legal. Rex v. Jones, Jebb, 72. 

WITNESS. (£xvamination.) Where a witness was called by the 
crown, and the crown declined to examine him, but permitted 
him to be cross-examined, and then re-examined him, and then 
produced his depositions to show that what he had therein stated 
varied from his evidence at the trial: held, that a conviction 


under these circumstances was wrong. Rex y. Moran, Jebb, 91. 
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Il.— DIGEST OF AMERICAN CASES. 


Selections from 1 Wilcox (Ohio) ; 6 Shepley (Maine) ; 5 Wharton, 10 Watts, 


1 Miles, 1 and 2 Watts and Sergeant (Pennsylvania). 


ACTION. (Rent.) Ifa tenant agrees expressly, whether under 


seal or not, to pay rent, and makes no reservation on account of 
unavoidable accidents, an action lies against him for the rent of 
the whole term, notwithstanding the premises in the mean time 
are destroyed by fire. Lyn v. Ross & Co. 1 Wilcox, 412. 
(Money had and received.) Where the plantiff conveyed land 
to the defendant, worth seven hundred dollars, and the defend- 
ant made a parol agreement to pay a debt of forty dollars due 
from the plaintiff to a third person, and to re-convey the same 
land to the plaintiff on his indemnifying the defendant for thus 
assuming to pay the debt ; and where the plaintiff fully indem- 
nified the defendant for the payment of the forty dollars ; and 
the defendant again agreed, by parol, to re-convey the land, but 
afterwards refused to convey it to the plaintiff, and did convey it 
to another ; it was held, that, although no action at law would 
lie on the agreement, it being void by the statute of frauds, yet, 
that, upon these facts, an action for money had and received 
might be maintained. Greer v. Greer, 6 Shepley, 16. 

Religious exercises.) The disturbance of a member of a re- 
ligious congregation, while engaged in religious exercises in the 
church, by making loud noises in singing, reading and talking, is 
an injury for which no action can be maintained by him. Owen 
v. Henman, 1 Watts & Sergeant, 548. 


ACTION ON THE CASE. (Negligent keeping of fire.) In an 


action on the case, for an injury to the plaintiff’s land and 
fences, alleged to have been occasioned by the carelessness of 
the defendant in setting a fire upon his own land, and negligence 


in keeping the same, the burthen of proof is upon the plaintiff to 
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show, that the injury was caused by the negligence or miscon- 


duct of the defendant. Bachelder y. Heagan, 6 Shepley, 32. 


ACTS OF ASSEMBLY. (Partly of a judicial nature.) An 


act of assembly directing a judgment to be opened and the de- 
fendant let into a defence upon the plea of payment, is the ex- 
ercise of a jurisdiction of a remedial character, partly legislative 
and partly judicial, and not in violation of the constitution. 
Legislative and judicial powers sometimes so commingle, that 
the exercise of a certain kind of judicial authority in the passage 
of a law is in accordance with precedents, and not contrary to 
received constitutional principles, nor such as a court could 


annul. Braddee v. Brownfield, 2 Watts & Sergeant, 271. 


ADVANCEMENT. (Verbal declarations.) The verbal decla- 


rations of a testator that he had made an advancement to his 
son-in-law, are incempetent evidence to defeat an action for 
a legacy to his daughter, the wife of such son-in-law, when it 
appears that the alleged advancement was a debt due by the 
latter to him, before the making of the will, and which debt re- 
mained in full force as part of the testator’s estate, at his death. 
Kreider v. Boyer, 10 Watts, 54. 

(Land purchased in name of child.) If a parent purchase land 
in the name of his son, it will, prima facie, be deemed an ad- 
vancement, so as to rebut the presumption of a resulting trust 


=] 
for the parent. Phillips v. Gregg, 10 Watts, 158. 


s 


AGENT. (Indorsement of bill by.) A factor who remits a bill 


to his principal in payment of goods sold on his account, and 


indorses the bill, does not thereby become personally responsi- 





ble to his principal, if he receives no consideration for guaran- 
teeing, and does not expressly undertake to do so. Sharp v. 
Emmet, 5 Wharton, 288. 

(Guaranty.) ‘The receipt of a certain amount per cent. upon 
sales, for ‘commission and guaranty,” does not create a con- 
tract to guarantee the validity of a bill purchased bona fide in 


the usual course of business, and remitted to the principal. Jb. 


AGENT AND FACTOR. (Declarations.) The declarations of 


an agent are to be received only while in the discharge of the 
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duties of that agency ; and when he has performed an act, he 
cannot qualify it by his declarations made after it has been 
completed. laine Bank v. Smith, 6 Shepley, 99. 

(Act of principal.) Where an agent sells the goods of his 
principal, and takes a promissory note payable to himself, the 
principal may interfere before payment, and forbid it to be made 
to his agent; and a payment to the agent after this will not be 
good. Pitts v. Mower, 6 Shepley, 361. 

(Same.) And the principal may sue in his own name on the 
contract of sale, except when, as with us, it is extinguished by 
taking a negotiable promise, the law regarding the express con- 
tract made with the agent as made with the principal, and not 
extinguished by a note not negotiable. Ib. 

(Same.) When the payee of a note not negotiable, given to 
an agent in his own name, is notified, before payment, or judg- 
ment against him as trustee, that the principal was the owner of 
the property sold, and that he claimed to have the payment 
made to himself; if the payee disregard such notice, the rights 


= 


of the principal are not impaired by such payment or judgment. 
Ib. 

( Ratification.) Where goods are purchased by one assuming 
without authority to be the agent of another, if the latter know- 
ingly receives the goods so purchased as his own property, this 
will amount toa ratification of the agency. Hastings v. Bangor 
House Proprietors, 6 Shepley, 436. 

(Same.) But if he denies the authority of the pretended agent 
to act for him, on having knowledge of his acts, and afierwards, 
in pursuance of a prior engagement to receive voods of that 
description, does receive them as the property of the assumed 
agent, in payment of a debt due from him, it will not amount to 
a ratification. Jb. 

(Same.) Although it may be regarded as unfair, or perhaps 
fraudulent, voluntarily to purchase of such assumed agent goods 
thus obtained, still the remedy would not be by an action against 


the last purchaser, as the original purchaser of the goods. Ib. 


AGREEMENT. (Competition.) An agreement between two or 
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more to prevent competition at a sheriff’s sale is unlawful, Sey- 


mour v. Mil. and Chil. Turnpike Company, 1 Wilcox. 476. 


ANNUITY. (Binds the person of grantor.) The grant of an 


annuity, out of whatever payable, prima facie binds the person 
of the grantor; and the implication, from it, ef a covenant to 
pay, can be rebutted only by a plain intent, apparent on the 
face of the instrument, that the annuitant should resort only to 
a specific fund. Hence, a promise to pay the annuity in con- 
sideration of forbearance to sue the personal representatives of 
the grantor, is binding, and may be enforced against the pro- 
missor. Horton v. Cook, 10 Watts, 124. 


APPROPRIATION. (Several funds.) One having a judgment 


which binds distinct pieces of land, may at law elect which he 
will proceed against for payment, or take which he pleases first, 


(if one is not sufficient to pay his debt,) but when the money is 


brought into court, and there are contending claimants, it will 


o 
be distributed according toequity. Hastings’s Case, 10 Watts, 
303. 

A creditor having two funds for payment of his debt, may 
be compelled by another creditor, who has but one of them, to 
apply the proceeds of sale by execution, so as to leave to the 
latter a resort for payment of his debt, to the only fund in his 


power. Ib. 


ARBITRATION. (Entry of rule of.) The entry of a rule of 


arbitration does not take the cause out of court, or deprive it of 
its jurisdiction. This effect cannot be produced, except by the 
appointment of the arbitrators, and the commitment of the case 
to them. A mere rule, not acted on, may be treated as a nul- 


lity by either party. Camp v. Bank, 10 Watts, 130. 


ARBITRATION, REFERENCE AND AWARD. (Referee as 


witness.) A motion to setaside a reference, during its pendency 
and before report, on the ground that one of the referees had 
been offered by the plaintiff as a witness, and that it might be- 
come necessary to rebut his testimony, was refused. Such 
matter is examinable only after report made on exceptions. 
Riley v. Stratton, 2 Miles, 39. 
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2. (Corporation.) Referees and arbitrators are entitled to pay 
for the whole number of days in which they were necessarily 
occupied in the hearing and determination of the cause, which 
includes the time occupied in deliberation, after the parties and 
the proofs have been heard. Hassinger v. Diver, 2 Miles, 411. 

ASSIGNMENT. (Chose in action.) Ina suit by an assignee of 
a chose in action, in his own name, on an express promise of 
the debtor to pay the same to him, it is not necessary for the 
assignee to exhibit proof that the assignment was made for a 
valuable consideration. Norris v. Hall, 6 Shepley, 332. 

2. (Same.) And if such proof had been necessary, the deed of 
assignment, acknowledging the receipt of a consideration, was 
sufficient for that purpose. Jb. 

ASSUMPSIT. (For price of land.) An action for money had 
and received, will not lie, in the absence of proof of a contract, 
to recover the price of land which the defendant had possessed, 
occupied, claimed and sold as his own, although the plaintiff 
may have had a good title to it. Lewis v. Robinson, 10 Watts, 
338. 

ATTACHMENT. (Oppressive.) If an officer be ordered in the 
writ to attach to a specified amount and he attaches personal 
property by him valued at a greater sum, it does not necessarily 
follow that he acted oppressively or illegally, and a subsequent 
purchaser cannot set it aside for that cause, but the attaching 
officer, or his servant, may take the property from the possession 
of such purchaser whenever he might take it from the possession 
of the debtor. Merrill vy. Curtis, 6 Shepley, 272. 

2. (Bank stock owned by bank.) The capital stock of a bank 
owned by itself, and in its own possession, acquired by pur- 
chase or otherwise, is not the subject of attachment and execu- 
tion for the payment of its debts under the act of June 16, 1836. 
Hawley v. Bank, 10 Watts, 230. 

ATTORNEY AT LAW. (Authority of.) A general authority 
to commence suits, will warrant an attorney in commencing a 
suit, and attaching property, and will render the client respon- 
sible for any damages occasioned thereby. Fairbanks v. Stanley, 
6 Shepley, 296 
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2. (Honest impression.) If the holder of a note place it in the 
hands of an attorney at law, with instructions to bring suit upon 
it, and the attorney, acting under the honest i nj ression that he 
would best promote the interest of his client by not bringing 
suit immediately, omits to do so, and the money is afierwards 
lost by the insolvency of the payer, the attorney is liable in an 
action against him; and the measure of damages is what might 
have | een recovered from the payer of a note, if suit had been 
brought when the note was placed in the hands of the attorney 
for collection. Cox v. Livingston, 2 Watts & Sergeant, 103. 

ATTORNEY-IN-FACT. (Execution of deed by.) It is not 
necessary to the proper execution of a deed by an attorney-in- 
fact that he should sign his name to it; the name of the principal 
alone is sufficient. 

2. A special power must be strictly pursued ; hence, if an attor- 
ney be authorized to convey a tract of land, after he shall have 
redeemed it from a sale by the treasurer as unseated, and he con- 
veys without redemption, the power is not well executed, and 
the purchaser takes no title. Devinney v. Reynolds, 1 Watts 
& Sergeant, 328. 

AUCTION. (Entire contract.) Where a purchase is made at 
auction of numerous articles of personal property, at one and 
the same time, and from the same vendor, the whole constitutes 
but one entire contract, though the articles purchased are struck 
off separately, at separate and distinct prices. Coffman v. Hamp- 
ton, 2 Watts & Sergeant, 377. 

AUDITOR. (Duty of.) An auditor appointed to distribute moneys 
cannot inquire into a judgment rendered in court, but must take 
it as conclusive. He may adjourn the case to enable a party to 
apply to the court to open the judgment. Estate of J. B. §& C. 
W. Dyott, 2 Watts & Sergeant, 557. 

BANKS AND BANKING. (Shares.) Bank shares are the indi- 
vidual property of the stockholders, not the property of the cor- 
poration, unless purchased in payment of debts. State of Ohio 
v. Franklin Bank of Columbus, 4 Wilcox, 91. 

2. (Notice to.) Knowledge of a material fact, imparted by a 
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director of a bank to the board, at a regular meeting, is notice 
to the bank. Bank v. Whitehead, 10 Watts, 397. 


BANK NOTES. (Payment in.) A payment in current bank 


ri) 


>? 
, 
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notes discharges the debt, although, in consequence of the pre- 
vious failure of the bank, of which both parties were ignorant, 
the notes were of no value at the time of payment. Bayard vy. 
Shunk, 1 Watts & Sergeant, 92. 
. (Payment by.) In an action upon a promissory note for the 
payment of a certain sum in bank notes of a certain bank, the 
measure of damages is the amount of the note with interest, 
and not the specie value of the bank notes ; but in executing the 
judgment, the court will take care that no injustice be done. 
Irvine vy. Lumbermen’s Bank, 2 Watts & Sergeant, 190. 
ASTARDY. (Constancy in accusation.) If the mother of a 
bastard child, after its birth, or after her examination before a 
magistrate, declare that the accused is not the father of her 
child, and that another man is, she is not constant in her accu- 
sation, and is incompetent to testify in support of her complaint. 
Bradford vy. Paul, 6 Shepley, 30. 

(Same.) The provision in the statute, that the mother of the 
bastard child “ shall be constant in such accusation,” refers only 
to the man accused; and a variance as to the time, place, or 
circumstances stated in her accusation, goes to her credit, but 
not to her competency. Woodward v. Shaw, 6 Shepley, 304. 

(Competency of complainant.) The competency of the com- 
plainant, as a witness, in a bastardy process, is preliminary in 
its character, and is to be determined by the’ court, and not sub- 
mitted to the jury. Bradford vy. Paul, 6 Shepley, 30. 
. (Admissions of respondent.) On the trial of a bastardy com- 
plaint, the admissions of the respondent that he was the father 
of the child, and his promise to marry the mother, although not 
of themselves sufficient to sustain the prosecution, may be given 
in evidence in corroboration of the testimony of the complain- 
ant. Woodward vy. Shaw, 6 Shepley, 304. 

(Examination of complainant.) The complainant in a bastardy 
process is not obliged to answer whether she had an illicit con- 
nexion with another man about the same time with her connex- 








428 Jurisprudence. [July, 


ion with the man charged with being the father of her child. 
Low v. Mitchell, 6 Shepley 372. 
6. (Complainant under age.) 'The complainant in such process, 
although under the age of twenty-one years, need not act by 
guardian control or dis- 


co) 


guardian or prochein ami, nor can her 
miss the proceedings. Ib. 

BILLS OF EXCHANGE, &c. (Damages.) Where a bill is 
drawn in New York upon a person residing in that state, and is 
subsequently indorsed in Ohio, and suit is brought by the holder 
against the indorser, the plaintiff is entitled to six per cent. dam- 
ages; and in such case a protest is necessary, and is competent 
to prove a demand. Case of Heffner, | Wilcox, 180. 

2. (Same.) Where such bill is not protested, the principal and 
interest without the statute damages is recoverable on proof, 
aliunde, of demand and notice. Ib. 

3. (Specific articles.) Where a note payable in specific articles 
falls due on Sunday, a tender on the Monday following is good. 
Barrett v. Allen, 1 Wilcox, 426. 

4. (Surety.) In a joint suit on a note against several defendants, 
one of them cannot set up as a defence at law that he was a 
surety and the principal gave time for payment. His remedy is 
in equity. Farrington vy. Galloway and others, 1 Wilcox, 543. 

5. (Demand.) Where it is the usual practice of a bank to retain 
their promissory notes and those left for collection in the bank, 
at the time demand of payment is made upon the maker, if he 
resides in the same city or town, and such usage is known to 
the maker and indorser of a note, a demand may be sufficient, 
although the note remains in the bank, instead of being taken 
with him by the person making the demand. Maine Bank v. 
Smith, 6 Shepley, 99. 


= 


(Days of grace.) The Stat. 1824, ch. 272, allowing three days 
grace on promissory notes, inland bills of exchange, drafts or 
orders for the payment of money only, when the same shall be 
discounted by any bank, or left therein for collection, does not 
apply to such paper, unless the same shall have been so dis- 
counted or left for collection, before it arrives at maturity by its 
terms. Rea v. Dorrance, 6 Shepley, 137. 
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7. (Foreign bill.) A bill drawn in one state and payable in 
another, is a foreign bill, so as to make the protest admissible 
in evidence, although all the parties were residents in the state 
where the bill was drawn. Freeman’s Bank v. Perkins, 6 Shep- 
ley, 292. 

8. (Payee indorsing without recourse.) The payee of a negotiable 
note who has indorsed it * without recourse,” is a competent 
witness for the indorsee, in an action against the maker, to prove 
that a material alteration of the note was made by the promiser 
at the time it was signed, and before its delivery to the payee. 
Abbott v. Mitchell, 6 Shepley, 354. 

9. (Alteration ) If an alteration in a note be made by one of the 
promisors, he cannot allege that it was fraudulent. Hughes v. 
Little fie ld, 6 Shepley, 100 

10. (Damages.) A bill of exchange was drawn by the firm of 
A. C. & Co. in New Orleans, on the 2d of March, 1837, upon 
a firm in New York, at 60 days after sight, accepted on the 20th 
of March, 1837, and protested for non-payment on the 22d of 
May, 1837. At the date of the bill and of the protest, an act 
of Louisiana was in force, which provided, that if any person 
within the territory should draw or indorse any bill upon any 
person within the limits of the United States, and the same 
should be returned unpaid with a legal protest, the drawer, &c., 
should pay 10 per cent. damages. This act was repealed in 
March, 1838. In an action brought in 1839, by the holder of 
the bill against A. C. & Co., (one of the firm residing in Phila- 
delphia,) it was held, that the defendant was liable for the 10 
per cent. damages. Allen v. Union Bank of Louisiana, 5 
Wharton, 420. 

11. (Seal.) Where an instrument in the form of a promissory 
note for the payment of a certain sum of money to A. or bearer, 
is signed by three persons, and a seal affixed at the signature of 
one of them, a joint action cannot be maintained against the 
three ; and if the seal be affixed afterwards, and in the absence 
of the other two, the instrument is rendered void as to the latter. 
Biery v. Haines, 5 Wharton, 563. 


12. (Same.) An instrument in the form of a promissory note, 
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‘ 
issued by a bank, with the corporate seal on its face, is a spe- 
cialty ; and an indorsement in blank by the payee does not 
make him liable as the indorser of a negotiable note. Frevall 
v. Fitch,5 W arton, 325. 

13. (Same—Indorsement.) Where the payee of a note under seal, 
indorsed it in blank, and put it in the hands of his partner to 
obtain money upon it for the use of the firm, and the partner 
de'i:ered the note to a money broker, who took it to the plain- 
tiff’s a-ent, and showed it to him, and on being asked as to the 
value of the note, pointed to the defendant’s indorsement, and 
assured the plaintiff’s agent of his sufficiency, whereupon the 
plaintiff discounted the note ; it was held, that the plaintiff might 
recover back from the defendant, the money paid to the broker. 
1b. 

14. (Special guaranty.) <A special guaranty of payment indorsed 
upon a negotiable note may not be treated as a blank indorse- 
ment, so as to enable any holder to sue the guarantor in his own 
name. It does not induce that broad mercantile responsibility 
which a blank indorsement does. Snevily v. Ekel, 1 Watts & 
Sergeant, 203. 

15. (Consideration.) A note with its blank indorsements and 
guaranties, in the absence of proof to the contrary, forms an 
entire transaction; hence, in an action upon a guaranty indorsed 
upon a negotiable note, it is not necessary to prove any other 
consideration for it, than what appears upon the paper. Snevily 
v. Johnston, 1 Watts & Sergeant, 307. 

16. (Same.) If a note be given for an entire consideration, 
part of which is legal and part illegal, the whole contract 
fails, and there can be no recovery upon the note; but if there 
be several considerations, each having its own value fixed by a 
separate contract, some of which are legal and some illegal, it 
fails in part, and is good as to the residue. Frazer v. Thompson, 
2 Watts & Sergeant, 235. 

17. (Alteration.) If the figure 4 in a promissory note, originally 
dated in 1834, be altered by the holder without the consent or 
knowledge of the maker into a 6, it avoids the note. Hocker vy. 


Jamison, 2 Watts & Sergeant, 438. 
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18. (Party having no interest.) An action may be maintained 
on a bill of exchange by a party who has no interest in the bill, 
provided he has obtained possession of it bond fide, and is suing 
without objection from the real owner. The plaintiff is regarded 
as a trustee for the owner, and defendant cannot urge this against 
plaintiff's recovery. Hodge v. Comly, 2 Miles, 286. 

19. (Same.) But if the defendant has a just claim of set-off, 
against the real owner the cestui que trust, to the amount of the 
demand, plaintiff cannot recover. Ib. 

20. (Action on—grace.) An indorser on a promissory note can- 
not be sued on and before the full expiration of the last day of 
grace, although the note has been protested for non-payment at 
the close of the usual bank hours, (it having been deposited for 
collection,) and before the writ was issued. Bevan v. Eldridge, 
2 Miles, 353. 

21. (Indorsement.) In an action by the indorsee against the in- 

dorser of a promissory note, the indorsement being in blank, it 

is a good defence that the parties at the time of the indorse- 
ment verbally agreed that it was made simply as a means of 
passing title in the note to the indorsee, and with the express 
understanding that the drawer was alone to be responsible to 
the indorsee, and that no recourse was to be had to the in- 

dorser. Girard Bank vy. Comly, 2 Miles, 405. 

BOND. (Signature to.) Where in a county treasurer’s bond 
the name of the treasurer is recited in the body of it, but he 
neither signs nor seals it, his sureties who do execute it are liable. 
State of Ohio v. Bowman, 1 Wilcox, 445. 

BOOK OF ENTRIES. (Time to make.) When a purchaser at 
a store selects the articles he wants, and has them set aside to 
be sent for by him, or to be sent to him by the merchant, then 
is the time to make the entry of a charge against the purchaser ; 
and such entry is evidence. Parker v. Donaldson, 2 Watts & 
Sergeant, 9. 

2. (Evidence of.) If a clerk who made original entries in a book 

be temporarily absent from the state, such entries may be given 

in evidence upon proof of his handwriting. Hay v. Kramer, 

2 Watts & Sergeant, 137 
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CASHIER. (Authority of.) The cashier of a bank has a general 
authority to superintend the collection of notes under protest, 
and to make such arrangements as may facilitate that object ; — 
to do any thing in relation thereto that an attorney might law- 
fully do; but his authority would not extend to justify him in 
altering the nature of the debt, or to change the relations of the 
bank from a creditor to that of an agent of its debtor. But a 
subsequent acquiescence of the bank in any arrangement of its 
cashier would be conclusive upon it. Bank of Pennsylvania v. 
Reed, 1 Watts & Sergeant, 101. 

CHANCERY. (lnferior court.) <A grant of chancery powers to 
an inferior court, does not necessarily give appellate jurisdic- 
tion to the supreme court for the review of cases there decided ; 
and having no express grant of such jurisdiction, it will not be 
assumed. Patterson v. Schoyer, 10 Watts, 333. 

COMMON CARRIERS. (Stage coach.) Proprietors of stage 
coaches are common carriers, and their liabilities cannot be 
limited by actual notice to a traveller that his baggage is at his 
own risk. Jones vy. Voorhees, 1 Wilcox, 145. 

2. (Baggage.) A watch isa part of a traveller’s baggage, and 
his trunk is a proper place to carry it in. Ib. 

3. (Wagoner.) A wagoner who carries goods for hire, thereby 
contracts the responsibily of a common carrier, whether trans- 
portation be his principal and direct business, or an occasional 
and incidental employment. Gordon vy. Hutchinson, 1 Watts 
& Sergeant, 285. 

CONDITION. (Defeasance.) A condition of defeasance in a 
deed has the same effect whether it be written above or below 
the signature and seal of the grantor. Perkins vy. Dibble, 1 Wil- 


-~ 
= 


cox, 433. 

2. (Esiate on.) An estate on condition may be forfeited by a 
non-performance of the condition within a reasonable time, and 
the estate revests without the formalitiy of a reéntry ; but if the 
party once dispense with the condition, he cannot afterwards 
enter for a subsequent breach of it ; his remedy in such case is 
an action of covenant for the breach of the contract. Dickey v. 


M’Cullough, 2 Watts & Sergeant, 88. 
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CONDITIONAL LIMITATION. A testator by his will says, 


**T allow my wife one third of the profits arising off of my real 
estate, only so long as she remains my widow.” Held, to be a 
devise of the one third of the land itself, and strictly a condi- 


tional limitation marking the extent of interest gi 


ven, against 
the terms of which equity cannot relieve, Such estate is con- 
sequently determinable by her subsequent marriage, even with- 
out entry by the heir, or devisee over. Bennett v. Robinson, 
10 Watts, 348. 


CONSTITUTION OF THE UNITED STATES. (Obligation 


of contracts.) Where a statute exempted for ever certain lands 
of the Athens university from taxation, and the same lands were 
afterwards sold by the university, a subsequent statute authorizing 
a tax to be levied on the lands is not a viclation of that clause 
in the constitution of the United States, which prohibits a state 
from passing any law impairing the obligation of contracts. 
Armstrong and others v. Treasurer of Athens County, 1 Wil- 


cox, 235. 


CONSTITUTIONAL LAW. (Private property.) Although the 


constitution of Maine carefully guards the right of private 
property, and provides, that it shall not be taken from any one, 
unless the public exigencies require it, yet it does not prohibit 
the legislature from passing such laws as act retrospectively, 
not on the right of property or obligation of the contract, but 
only upon the remedy which the laws afford to protect or enforce 
them. Oriental Bank v. Freese, 6 Shepley, 109. 

( Vested rights.) The legislature have power to take away by 
statute what was given by statute, except vested rights. Jd. 
(Same.) When a party, by statute provisions, becomes entitled 
to recover a judgment, in the nature of a penalty, for a sum 
greater than that which is justly due to him, the right to the 
amount which may be recovered does not become vested until 
after judgment. Ib. 


CONTRACT. (Extinguishment of.) By the law of Maine, a 


debt due on account is considered as paid, and the contract 
extinguished, by taking a negotiable promissory note for the 
VOL. XXVIII. — NO. LIV 28 
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amount, while the common law regards it only as security for 
an existing debt. Newall v. Hussey, 6 Shepley, 249. 


tw) 


(Made by written correspondence.) All the negotiations be- 
tween the parties to a contract made by a written correspond- 
ence form a part of it, and must be considered in giving it a 
construction. And if it appear that one of the parties was nego- 
tiating for himself as well as for others, each of whom was to 
perform a separate part of the contract, and this was known 
and understood by the other party, he cannot look to one for 
damages consequent upon the failure to perform the conditions 
of the contract by all. Stover vy. Metzgar, 1 Watts & Sergeant, 
269. 

3. (Sunday.) In an action on a contract for the sale of a chattel, 
proof by the defendant, that it was received by the vendee on 
Sunday, from a third person, does not raise such a presump- 
tion that the contract was made on Sunday, as will defeat the 
plaintiff’s action. Hadley y. Snevily, 1 Watts & Sergeant, 477. 

4. (Parol and sealed.) A subsequent parol agreement varying 
the terms of a sealed contract cannot be tacked to it, so as to 
make the whole a covenant between the parties. Vaughan v. 
Ferris, 2 Watts & Sergeant, 46. 

CONVEYANCE. (Highway.) <A grant of land bounded ona 
highway carries the fee in the highway to the centre of it, if the 
grantor at the time own to the centre, and there be no words to 
show a contrary intent. Johnson v. Anderson, 6 Shepley, 76. 

CORPORATIONS. (Of other States.) Where an act of another 
state of the union, incorporating certain persons as a manufac- 
turing company, makes the private property of the stockholders 
liable for the fulfilment of the contracts of the company, but 
points out no mode in which this liability may be made ayvail- 
able ; if the courts of other states are bound to notice and give 
effect to this remedial provision, the course of proceeding must 
be regulated by the law of the state, where the remedy is sought 
to be enforced. Drinkwater v. Portland M. Railway, 6 Shep- 
ley, 35. 

COVENANT. (Jncumbrances.) In an action for the breach of a 
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covenant against incumbrances, the rule of damages is the amount 
paid to extinguish the incumbrance, provided the same does not 
exceed the consideration money and interest. Foote v. Burnett, 
1 Wilcox, 317. 

2. (Dower.) Where dower exists, but is not assigned at the time a 
conveyance is made, a subsequent decree against the grantee, to 
pay an annual sum for dower, is no breach of the covenants in 
the deed of conveyance, that the grantor is the lawful owner 
and has good right to convey, nor of the common warranty. 
Tuite vy. Miller, 1 Wilcox, 382. 

DAMAGES. (Owner of dam.) If a dam be built in a navigable 
stream in conformity with the provisions of the law, and the 
shoot has been rendered innavigable by flood or accident, the 
owner of the dam would not be liable for damage occasioned 
thereby, before he had time to repair it; nor in an action for 
a nuisance, would he be liable for an erroneous opinion as to 
the safety of running through the shoot in its damaged con- 
dition. Roush v. Walter, 10 Watts, 86. 

2. (Contract to carry grain.) In an action for a breach ofa con- 

tract to carry wheat from Pittsburgh to Philadelphia, the differ- 

ence between the value of the wheat at Pittsburgh, with the 
freight added, and the market price at Philadelphia, at the time 
it would have arrived there, if carried according to contract, is 

the measure of damages. O’Connor v. Foster, 10 Watts, 418. 

DEED. (Uncertainty.) A sheritf’s deed, describing the land 
conveyed as 1055 acres in a tract of 1731 acres located in the 
name of R. T. is void for uncertainty. Throckmorton and others 
v. Moore and others, 1 Wilcox, 42. 

2. (Registry.) The registry of a deed, the grantor and grantee 
in which are both out of the chain of title as recorded, is no 
notice to a subsequent purchaser. Leiby v. Wolf, 1 Wilcox, 83. 

3. (Fraud.) A deed made to defraud creditors is void only as 
against creditors. Douglas y. Dunlap and others, 1 Wilcox, 162. 

4. (Description.) Acall, *‘ up the creek,” in a patent, means ordi- 
narily to run with the creek. Buckley v. Blackwell, 1 Wilcox, 
508. 


28* 
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(Bounded on.) A conveyance of land purporting to be bound- 
ed on other lands cannot be so construed as to embrace the lands 
on which it is bounded. Nash v. Atherton, 1 Wilcox, 163. 
(Identity.) Where land can be identified by the description, it 
will pass by the deed, though some of the terms are false. 
Eggleston vy. Bradford, 1 Wilcox, 312. 

(Evidence of delivery.) Although the production of a deed by 
the party in whose favor it is made, is evidence of a delivery, 
which is to be referred to the day of its date; yet it is compe- 
tent for the other party to show the true time of the delivery, or 
that it was obtained improperly, or against the will of the party 
whose signature and seal are affixed. Cutts v. York Man. Co., 
6 Shepley, 190. 

(Reference to other instrument.) Although a fee simple may 
be created by deed, without words of inheritance, if, by refer- 
ence, another instrument be incorporated in it, which does con- 
tain them, yet nothing short of this, however clear the intent to 
do so may be, will enlarge a life estate to a fee; not even if the 
reference be to a will creating a fee without words of inherit- 
ance. Lytle v. Lytle, 10 Watts, 259. 

( Consideration.) ‘The expression of a valuable consideration is 
essential to the validity of a deed of bargain and sale, but the 
amount of it need not be stated. Okisson v. Patterson, 1 Watts 
& Sergeant, 395. 


DIVORCE. (Jn another state.) A decree of divorce in Kentucky 


is no bar to the right of dower in lands lying in the state of 
Ohio. Mansfield y. McIntyre and another, 1 Wilcox, 27. 


DOWER. (Beyond sea.) Where a widow is beyond seas, and 


9 
ee 


3. 


so within the saving clause of the act of limitations, equity will 
not allow the staleness of her claim to be set up to bar her dower. 
Larrowe vy. Beam, 1 Wilcox, 498. 

(Against heir.) As against the heir the widow is to be endowed 
according to the value at the time of the assignment. Jb. 
(Seizin of husband.) Where the demandant claimed dower in 
a tract of land whereof her late husband was in possession, and 


on which one of his creditors levied an execution as his property 
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during the coverture, and where the tenant showed no title but 
under such levy ; it was held, that there was sufficient evidence 
of a seizin in fee in the husband to maintain the action. Coch- 
rane v. Libby, 6 Shepley, 39. 

4. (Death of husband.) Reputation in the family of the death of 
the husband, is prima facie evidence of the fact in an action 
for dower. Ib. 

5. (Adultery of wife.) In such action, if adultery of the de- 
mandant be relied upon as a bar to her claim, the tenant is 
bound to prove the fact affirmatively. Jd. 

6. (Same.) Proof of the second marriage of the demandant within 
three years of the time of his leaving home, but after there was 
a reputation in the family of the death of her husband, without 
showing that he was then alive, does not furnish sufficient evi- 
dence that she was guilty of adultery. Ib. 

EVIDENCE. (Judgment from another state.) Under the plea of 
nul tiel record, in an action of debt on a judgment from a sister 
state against two defendants, both of whom appear by the record 
to have been seryed with process, evidence is not admissible to 
show that one of the defendants was not in fact served. Ben- 
net vy. Morley, 1 Wilcox, 100. 

2. (Privileged communication.) A counsellor at law is bound to 
disclose by whom he was employed in the management of a 
cause, and that he was instructed by one person to follow the 
directions of another in the prosecution of the business, although 
the knowledge was acquired by confidential consultations as 
counsel and clients. Gower v. Emery, 6 Shepley, 79. 

3. (Religious belief in Maine.) The Stat. 1833, ch. 58, contem- 
plates, that a belief in a Supreme Being is a pre-requisite to the 
admission of a witness to testify. But after he has been ad- 
mitted, no inquiry should be allowed as to his religious opinions. 
Smith v. Coffin, 6 Shepley, 157. 

4. (Same.) ‘The declarations of a witness are competent evidence 
of his disbelief of the existence of a Supreme Being. Jb. 

5. (Same.) When such declarations are proved, the person offered 
as a witness cannot be permitted to testify to his belief in a Su- 
preme Being, in order to qualify himself for admission. Jb. 
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9. 


(Same.) Although, after the proof of such declarations, an 
honest change of opinion may be shown, and the proposed wit- 
ness thereby rendered competent, yet the testimony of another 
person, that the witness offered was then, and for many years 
next preceding, had been a universalist, and was an active 
member of a universalist society, and has ever been, and then 
was. a firm believer in the christian religion, was held to be in- 
admissible. d, 

(Indorser, ‘* without recourse.) The payee of a negotiable 
note, who has indorsed it ‘‘ without recourse,” is a competent 
witness for the indorsee, in an action against the maker, to 
prove that a material alteration of the note was made by the 
promisor at the time it was signed, and before its delivery to the 
payee. Abbott v. Mitchell, 6 Shepley, 354. 

( Witness criminating himself.) The rule that a witness is not 
obliged to criminate himself, is well established. But this is a 
privilege which may be waived; and if the witness consents to 
testify to one matter tending to criminate himself, he must 
testify in all respects relating to that matter, so far as material 
to the issue. Low v. Mitchell, 6 Shepley, 272. 

(Same.) If he waives the privilege, he does so fully in relation 
to that act ; but he does not thereby waive his privilege of re- 
fusing to reveal other unlawful acts, wholly unconnected with 
the act of which he has spoken, even though they may be 
material to the issue. Jd. 


10. (Objection to particular class of testimony.) An objection 


11. 


12. 


made to the admission of testimony of a particular description 
or class, as to parol testimony to prove a contract to be fraudu- 
lent, does not extend to or imply an objection to any question, 
or to any answer of a witness, during the examination. Irving 
v. Thomas, 6 Shepley, 418. 

(Docket.) The docket entry, upon proof of the loss of the 
other part of the record, is competent evidence; and parol 
proof may be given of the contents of that part of the record 
which is lost. Harvey v. Thomas, 10 Watts, 63. 

(Family bible.) In an action against a justice of the peace by 
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a parent, to recover the penalty for marrying his minor son, the 
entry in the family bible of the son’s birth, proved by the oath 
of the plaintiff, is competent evidence of the minority of the 
son. Carskadden vy. Poorman, 10 Watts, 82. 

13. ( Validity of marriage.) The validity of a marriage is to be 
determined by the law of the place where it was celebrated ; 
if valid there, it is valid everywhere. Phillips v. Gregg, 10 
Watts, 158. 

14. (Book of entries.) A book of original entries, verified on oath, 
is not competent evidence of the delivery of goods, under a pre- 
vious contract for their delivery, at different distant periods. 
Lonergan vy. Whitehead, 10 Watts, 249. 

15. (Guaranty of remittance.) In an action against a factor to re- 
cover the amount of a balance alleged to be due to the principal 
abroad, and remitted by a bill of exchange, indorsed by the de- 
fendant, which was protested for non-payment, where the ques- 
tion was, whether by receiving a certain per centage for ‘‘ com- 
mission and guaranty,” the validity of the remittance was guar- 
anteed, it was held, that letters of the defendant to another mer- 
cantile person abroad, and accounts sent by the defendant to 
him, showing his transactions of a similar nature with that other 
person, were not admissible on the part of the plaintiff — being 
res inter alios acta. Sharp v. Emmet, 5 Wharton, 288. 

16. (Judge’s notes.) Notes of the testimony given by a witness on 
the former trial, taken by the judge who tried the cause, were 
held not to be admissible for the purpose of contradicting the 
witness; the judge having testified that it was not his practice 
to take full notes of the testimony, except in cases where it was 
probable that the cause would be reviewed ; and it not appear- 
ing that full notes were taken by him on that trial. Schall v. 
Miller, 5 Wharton, 156. 

17. (Indorser.) The payee and indorser of a promissory note is 
not a competent witness in an action by the indorsee against 
the maker, to prove that the plaintiff agreed with the defendant 
at the time the note was given and indorsed to the plaintiff, that 


if the defendant would sign the note, the plaintiff would not in 
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any event call on him for payment. Jarden v. Davis, 5 Whar- 
ton, 338. 


18. (Same.) In an action by the indorsee of a note against the 


maker, the indorser is a competent witness, on being released 
by the defendant, to prove an agreement between the plaintiff 
and himself, after the note had come into the plaintiff’s hands, 
whereby the plaintiff agreed that he would not sue or trouble 
the defendant, whom he knew to be merely an accommodation 
party, if the indorser would give him (the plaintiff) a judgment 
bond for the amount of the note and other money due by the 
indorser to him, and to prove that the bond was accordingly 
given by him (the witness) and accepted by the plaintiff. 
Mitchell vy. Conrow, 5 Wharton, 572. 


19. (Indorsement on note.) An indorsement on a note, of a pay- 


ment on account, in the handwriting of the holder, proved to 
have been made within six years from the date of the note and 
time of suit brought, is evidence which will prevent the opera- 
tion of the statute of limitations. Addams vy. Seitzinger, 1 Watts 
& Sergeant, 243. 


20. (Statute laws of Pennsylvania.) A copy of the laws, pub- 


lished annually by the authority of the legislature, is evidence 
of the statutes contained in it, whether they be public or private. 
Gray v. The Monongahela Navigation Company, 2 Watts & 
Sergeant, 156. 


EXECUTION. (Levy of real estate upon.) In levies of real 


estate upon execution, more laxity of description is allowed than 
in deeds of conveyance ; it is sufficient if the terms used show 
what was intended to be levied on; and where doubtful expres- 
sions are employed, the construction should be favorable to the 
plaintiff, to enable him to obtain payment of his debt from the 
property of his debtor. Jnman y. Kutz, 10 Watts, 90. 

(Satisfaction by levy.) A levy, upon an execution, of personal 
property to an amount sufficient to pay the judgment upon which 
it issued, is a satisfaction of the debt, if the levy be released by 
the plaintiff, and becomes lost to the defendant; but if the re- 


lease by the plaintiff be at the instance and request of the de- 
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fendant, it does not amount to satisfaction. Porter v. Boone, 
1 Watts & Sergeant, 251. 

EXECUTORS AND ADMINISTRATORS. (Purchase by.) One 
executor cannot purchase at a sale by his co-executors, yet such 
a sale may be executed with the subsequent assent of the 
heirs. Mitchell vy. Dunlap, 1 Wilcox, 117. 

2. ( Trustees.) A testator authorized and directed his executors, 
and the survivor of them, to lay out a certain tract of land into 
lots, and to sell and dispose of the same, and he gave the pro- 
ceeds to certain nephews and nieces, who were also residuary 
legatees, to be equally divided between them. The executors 
sold the lots and received the proceeds: Held, that these pro- 
ceeds were received by them as trustees, not as executors, and 
therefore ought not to be brought into the administration ac- 
count. Aston’s Estate, 5 Wharton, 228. 

3. (Setilement.) Each of several co-administrators has a right to 
settle a separate account of his administration, but this will not 
affect his joint liability on his official bond for the acts of his co- 
administrator. Patterson’s Estate, 1 Watts & Sergeant, 291. 

EXTENT. (By metes and bounds.) When the debtor is sole 
seized of real estate which can be divided without injury to or 
spoiling the whole, a levy upon it must be made by metes and 
bounds, agreeably to the provisions of the Stat. of 1821, ch. 60, 
§ 28. Hilton y. Hanson, 6 Shepley, 397. 

2. (Same.) It is not every estate, the value of which may in 
some measure be diminished by a levy by metes and bounds, 
that falls within the provisions of the twenty-ninth section. The 
words, “other real estate, which cannot be divided without 
prejudice to or spoiling the whole,” in that section, have refer- 
ence to such other estate as would be injured in like manner, as 
a mill, mill privilege, or factory, would be by such levy, and not 
to real estate liable to some, but not to such kind of injury, by 
separating it by metes and bounds. Ib. 

FIXTURE. (Criterion of.) The criterion of a fixture, in a man- 
sion house or dwelling, is actual and permanent fastening to the 
freehold; but this is not the criterion of a fixture in a manufac- 
tory ora mill. Voorhis v. Freeman, 2 Watts & Sergeant, 116, 
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2. (Same.) Machinery, which is a constituent part of the manu- 
factory, to the purposes of which the building has been adapted, 
without which it would cease to be such manufactory, is part of 
the freehold, though it be not actually fastened to it; and this 
criterion has a place in questions between vendor and vendee, 
heir and executor, as well as debtor and execution creditor ; but 
not between tenant and landlord, and remainder-man. Ruled, 
therefore, that a mortgage and sale of a lot and iron-rolling mill, 
with the buildings, apparatus, steam-engine, boilers, and bellows 
attached to the same, passed the entire set of rolls used in the 
mill, whether actually in place, or temporarily detached to 
make room for such as were; and that such rolls could not be 
seised and sold as chattels, on a fieri facias against the mort- 
gagor. Ib. 

3. (Same.) The rolls of a rolling-mill, as well as the iron 
plates with which the floor of such mill is covered, and which 
are an indispensable part of it, though not manufactured for 
that purpose, are part of the reality, and pass by a sale of the 
rolling-mill. Pyle v. Pennock, 2 Watts & Sergeant, 390. 

FOREIGN ATTACHMENT. (Foreign corporation.) A for- 
eign corporation cannot be summoned as garnishees in foreign 
attachment, by a service on its chief officer, who is within the 
jurisdiction of this court. Dawson vy. Campbell, 2 Miles, 170. 

2. (Garnishees’ answers.) Where on interrogatories put to gar- 
nishees in foreign attachment, as to the possession of moneys of 
the defendant, the garnishees do not unqualifiedly and explicitly 
admit it, judgment will not be entered against them on the an- 
swers. Wetherill v. Flanagan, 2 Miles, 243. 

3. (Foreign consul.) In foreign attachment, where a consul of a 
foreign nation is summoned as garnishee, the service will not 
be set aside on the ground of his privilege as a consul to be 
sued only in the courts of the United States. Kidderlin v. 
Meyer, 2 Miles, 242. 

4. (Partnership.) Partnership effects are liable to be attached by 
process of foreign attachment, in a suit brought against one of 
the partners to recover a private debt due by him. Morgan v. 
Watmough, 5 Wharton, 125. 
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5. (Same.) On such process the sheriff must seize all the goods, 
and take them into his possession, if they are susceptible of 
seizure or manual occupation. Jb. 

FOREIGN LAWS. (Proof of.) Foreign laws cannot be judi- 
cially noticed, but must be proved as facts; and in making such 
proof, the general principle is applicable, that the best evidence 
the nature of the case admits of, must be given. But this rule 
may be relaxed or changed, as necessity, either physical or 
moral, may require, and where a rigid adherence to it may pro- 
duce extreme inconvenience or manifest injustice. Phillips v. 
Gregg, 10 Watts, 158. 

FORGERY. (Indorsement on note.) An indorsement on a note 
of partial payment in the handwriting of the maker, without 
any signature, but made in the presence, with the concurrence, 
and by the direction of the payee, is a receipt, the alteration of 
which is forgery. Kegg v. The State of Ohio, 1 Wilcox, 75. 

FRAUD. (Innocent purchaser.) An innocent purchaser of goods 
for a valuable consideration, from a fraudulent vendee in pos- 
session thereof, obtains a good title against the creditors of the 
fraudulent vendor. Neal vy. Williams, 6 Shepley, 391. 

GUARDIAN. (Duty of.) Where a guardian received from the 
administrators of his ward’s father a promissory note given to 
himself by a debtor to the estate, in lieu of an old note which 
the debtor had given to the intestate ; and the debtor afterwards 
became insolvent; it was held, that the guardian was not liable 
for the loss ; although there was evidence that the money might 
have been collected if he had required payment at the time 
the note was transferred to him. Stem’s Appeal, 5 Wharton, 
472. 

2. (Payment to one of two.) Where there are two guardians of a 
spendtbrift, it is competent for one to receive payment of a debt 
due to the ward, of which payment his receipt is prima facie 
evidence. Raymond v. Wyman, 6 Shepley, 385. 

HIGHWAY. (Stream of water.) The obstruction or deepening of 
the waters of a stream, which is a public highway, by authority 
of an act of assembly, is not the subject of a claim of damage 
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by the owner of the adjoining land for an injury done to or de- 
struction of a fording across the stream. Zimmerman v. Union 
Canal Co. 1 Watts & Sergeant, 346. 


HUSBAND AND WIFE. (Marriage settlement.) By a settle- 


© 
~ 


a" 
os 
‘ 


4. 


ment made in anticipation of marriage, the personal property of 
a woman was conveyed to trustees, in trust after the marriage, 
*“‘ to pay the rents, issues, profits and proceeds of the same,” to 
her, to her sole and separate use during her coverture, and if 
she should survive her intended husband, then to assign the 
same to her absolutely ; with a power of appointment by will. 
The marriage took place, and some years afterwards, the hus- 
band took a lease of a tavern which was supplied with furniture 
and other necessary and suitable articles by a purchase made 
with the wife’s trust funds in the name of the trustees. The 
husband and wife lived together in the tavern, the business of 
which was conducted by him for about five years, when the 
goods were levied upon by an execution issued at the suit of a 
creditor of the husband. Held, that these goods were not liable 
to the husband’s creditors. Yardley v. Raub, 5 Wharton, 117. 
(Reduction into possession.) Reduction into possession by a 


husband of his wife’s choses-in-action, is in all cases prima 


facie evidence of conversion to his use; but the presumption of 


intent may be repelled by disproof of the fact in the particular 
instance. Hind’s Estate, 5 Wharton, 138. 

(Same.) Where bank stock was bequeathed during the covert- 
ure to a wife, and was transferred to the husband absolutely, 
but he gave a refunding bond to the executor, with condition 
that the wife, her heirs, executors or admiistrators, should re- 
turn the legacy, if required for payment of debts, and it ap- 
peared in evidence that the husband had spoken of the stock as 
the property of the wife, and had said that he gave the refunding 
bond as the surety of the wife, it was held, that these facts were 
sufficient to rebut the presumption of his having converted the 
stock to his own use. Jb. 

(Same.) If an administrator de bonis non, with a will an- 
nexed, whose wife is a legatee in the will, receives assets 
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of the estate sufficient to pay the legacies, and die without 
settling any account of his administration, leaving his wife 
surviving him, it is such a reducing to possession of the choses 
in action of the wife, as will preclude a recovery by her after 
his death. Ellis y. Baldwin, 1 Watts & Sergeant, 253. 


INSURANCE. (Witness to loss.) In an action for the loss of a 


steamboat by the owners against the insurers, the pilot at the 
wheel is a competent witness to prove the loss. Vairin v. Canal 
Ins. Co. 1 Wilcox, 223. 

(Insurable interest.) In such action a letter from one of the 
owners to the plaintiff is admissible in evidence to show an 
insurable interest in the plaintiff. Jd. 

(Double.) Where a person has his store insured by a company, 
one of the rules in the policy being, ‘* That no person, whose 
property is insured in the company, shall be allowed to insure 
the same, or any other property connected with it, in any other 
company, or at any other office; and in case of any such in- 
surance, his policy obtained from this company shall be void 
and of no effect ; and where he afterwards insures the goods in 
the store at another office; the policy on the store is not made 
void by obtaining the policy on the goods. Jones vy. Maine M. 
Ins. Co., 6 Shepley, 155. 


INTEREST. Where the acceptor of a bill of exchange, payable 


at a particular bank, had money deposited there to meet the 
bill when due, but, the bill not being presented at the time, he 
withdrew the deposit, he was held liable for interest in an action 
on the bill, from the time the money was withdrawn. Miller 
v. Bank of Orleans, 5 Wharton, 503. 

(Amount of, how determined.) 'The amount of interest is to be 
determined by the law of the place where the contract is to be 
executed. It may be expressly reserved, though it exceed the 
rate allowed by the law of the domicil or the law of the forum ; 
and where no rate is stipulated, the parties are presumed to 
have contracted with reference to the law of the place of 
performance, whether statutory or customary. If the contract 
is to be executed in China, the measure of damages for the 
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breach of it is the customary rate of Chinese interest. Archer 
v. Dunn, 2 Watts & Sergeant, 327. 

JAIL. (New county.) Where jail limits are by law co-extensive 
with a county, and a new county is made in part out of an old 
one, the jail limits of the old county are still the privilege of a 
debtor who was charged in execution before the new county 
was organized. Kent v. Burnett and others, 1 Wilcox, 392. 

JOINT TENANTS. (Jn Ohio.) The estate of joint tenancy 
has no existence in Ohio. Miles v. Fisher, 1 Wilcox, 392. 

JUDGMENT. (Partner.) <A partner has no power to bind his 
copartner by a confession of judgment against the firm ; but if 
such a judgment be confessed, it will bind the partner who did 
it, and be void as to the other. Bitzer v. Shunk, 1 Watts & 
Sergeant, 340. 

JUDICIAL SALE. (Warranty.) The principle that in judicial 
sales there is no warranty, is applicable to sales of personal 
as well as real property. Hence a judgment is satisfied by a 
levy and sale of goods to its amount, under a fiert facias, 
although the title of the plaintiff, who was the purchaser thereof, 
be subsequently defeated in an action of replevin. Freeman v. 
Caldwell, 10 Watts, 9. 

JURISDICTION. (Sum in controversy.) In an action of tres- 
pass de bonis asportatis, upon a question of jurisdiction, the sum 
in controversy is to be determined by the amount demanded in 
the declaration, and not by the proof of the value of the goods, 
or by the verdict and judgment. Burr v. Bayne, 10 Watts, 299. 

JURORS. (Law and fact.) In criminal cases, the jury are the 
judges of the law as well as of the fact. State y. Snow, 6 Shep- 
ley, 346. 

2. (Opinion formed by.) That a person called as a juror had 
formed and expressed an opinion, from the statement of others, 
of a general state of indebtedness by one party to the other, 
without any particular knowledge of the facts of the case which 
he is called to try, does not amount to a good cause of challenge. 
Irvine vy. Lumbermen’s Bank, 2 Watts & Sergeant, 190. 


JURY. (Impeaching verdict.) The testimony of jurors will not 
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be received to impeach their verdict. Hulet v. Barnett, 1 Wil- 
cox, 459. 

LANDLORD AND TENANT. (Semi-annual or annual rent.) 
Where premises are leased for three years ‘‘ at a rent of eight 
hundred dollars yearly,” and where the lessee agrees to pay 
the rent semi-annually, it is not a semi-annual, but an annual 
rent; and the payment of four hundred dollars at the expiration 
of the first six months is to be considered as a part of the yearly 
rent, and not a payment for any specified number of months. 
Irving v. Thomas, 6 Shepley, 418. 

LARCENY. (Bank bills.) An indictment for stealing bank bills 
is not sustained by proof that the prisoner stole the orders of the 
Ohio Rail Road Company. Grummond v. The State of Ohio, 1 
Wilcox, 510. 

LETTER OF CREDIT. (Reliance on.) Where a letter of 
credit is addressed to a particular firm, no one else can rely on 
itasa guaranty. Taylor v. Wetmore, 1 Wilcox, 490. 

2. (Notice.) Where a bill of goods is taken upon the faith of a 
letter of credit, notice of it must be given at once to the guaran- 
tor. Ib. 

3. (Extent of.) ‘*P. having informed me that he is making some 
purchases from you, and not being acquainted with you, that 
you wish some reference. ‘Though not personally acquainted, 
yet I would say from my knowledge of P., that you might credit 
him with perfect safety, and that any thing he might purchase 
from you I would see paid for.” Held, to be a letter of credit, 
limited in its extent, to the purchases then being made. Ander- 
son v. Blakely, 2 Watts & Sergeant, 237. 

LICENSE. (By acquiescence.) An acquiescence, in order to 
raise the presumption of a license to use a stream of water, must 
be with a knowledge of the owner’s rights. Buckingham and 
others vy. Smith and Dille, 1 Wilcox, 288. 

LIMITATION, STATUTES OF. (Possession of widow.) A 
widow who remains in the possession of land of which her hus- 
band died seised and possessed, will not be permitted to claim 


title adversely to her children by the statute of limitations ; her 
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possession, under such circumstances, is that of her children ; 
and if she marry again, the possession of her and her husband 
will be as well for the children as themselves. Cook v. Nicho- 
las, 2 Watts & Sergeant, 27. 

( Acknowledgment.) The acknowledgment of a debt, by insert- 
ing a description of it in the schedule, accompanying the 
debtor’s petition for the benefit of the insolvent law, is not 
such an acknowledgment as will prevent the operation of the 
statute of limitations. Brown v. Bridges, 2 Miles, 425. 
(Disability to save.) <A disability, which under the act of limi- 
tations, saves the estate of one of several heirs, is no protection 
to the co-heirs. Moore and others vy. Armstrong and another, | 
Wilcox, 11. 

(Same.) One whose estate is thus saved, cannot recover it in 
a joint demise with others whose rights are barred. Ib. 

(In equity.) Equity will not set up lapse of time against a claim 
where an action of debt for its recovery would not be barred by 
the statute of limitations. Fahs v. Taylor, 1 Wilcox, 104. 
(Acknowledgment.) An acknowledgment, such as will relieve 
a demand from the operation of the statute of limitations, must 
be so precise and distinct in its extent and form as to preclude 
hesitation about the meaning of the party making it. Magee v. 
Magee, 10 Waits, 172. 

(Same.) An acknowledgment, such as will avoid the operation 
of the statute limiting the time within which an action may be 
brought for the recovery of lands, must be made to the owner 
or his agent, known as such; must admit that the title of the 
claimant is good, and must be accompanied by a distinct agree- 
ment to leave the land or to continue as tenant. Bank vy. Wil- 
son, 10 Watts, 261. 

(Tenant in common.) If one of two tenants in common enter 
into the exclusive possession of a moiety of the freehold, and 
continue that possession so long as to acquire a right by the 
statue of limitations, he cannot afterwards claim his original 
interest in the residue asa tenant in common. Gregg v. Black- 
more, 10 Watts, 192. 
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9. (Adverse entry.) If, after a conveyance in fee, the grantor 
enters into the land, and acts in all respects as the owner of the 
inheritance, making leases, receiving rents, paying taxes and 
improving the property, and dying seised, his entry must be 
taken to be adverse. Watson vy. Gregg, 10 Watts, 289. 

If after the death of such grantor, leaving children, his son 
enters as one of the heirs, his entry and possession are the en- 
try and possession of the other heirs, and enure to their bene- 
fit, whether it be to prevent the statute of limitations running 
against them in his favor, or to gain a title thereby. ID. 

10. (Division line.) A division line, although made by mistake, 
cannot be altered after thirty years’ acquiescence by the par- 
ties. Chew v. Morton, 10 Watts, 321. 

11. ( Trusts.) It is not a valid objection to the admission of the 
evidence of a claim, that it is barred by the statute of limita- 
tions. 

Trusts which are not affected by the statute of limitations are 
those technical and continuing trusts which are not cognizable 
at law, but fall within the proper, peculiar, and exclusive juris- 
diction of a court of equity. Finney v. Cochran, 1 Watts & 
Sergeant, 112. 

MASTER AND SERVANT. (Criminal offence.) Faithful ser- 
vice is a condition precedent to the right of a servant to his 
wages; and if, during the term for which he has agreed to 
serve, he commit a criminal offence, although not immediately 
injurious to the person or property of his master, he will not 
be entitled to recover any part of his wages. Libhart v. Wood, 
1 Watts & Sergeant, 265. 

MERGER. (Jntention.) Merger depends generally upon the 
intention of the parties to be affected by it, and an intent to pre- 
vent it will be presumed, whenever it is the interest of the party 
that the incumbrance should not sink in the inheritance. Rich- 
ards v. Ayres, 1 Watts & Sergeant, 485. 

MISTAKE. (Saving of right.) Where a vendor stipulates with 
the vendee, that his deed shall save the rights of a tenant in pos- 
session, but the stipulation, through the fraud or mistake of the 
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vendee, is not carried into the deed ; the tenant, claiming under a 
contract void by the statute of frauds, has no relief in equity 
against the vendee. Young v. Miller, 1 Wilcox, 85, 

2, (Same.) In such case it seems the vendor may correct the mis- 
take and then reinstate the tenant, the vendee having notice of 
the rights of the tenant. Id. 

MORTGAGE. (Payment of debts.) The mere payment of 
money secured by mortgage reinvests the title in the mortgagor 
without any deed of reconveyance. Perkins v. Dibble, 1 Wil- 
cox, 433. 

2. (Discharge of.) An acknowledgment upon the back of a 
mortgage deed, that the condition thereof had been complied 
with and that all obligations therein had been discharged, under 
the hand and seal of the mortgagee, is a discharge of the mort- 
gage. Allard y. Lane, 6 Shepley, 9. 


ae 
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(Of chattels.) Where a bill of sale of chattels was made, and 
at the same time and place a mortgage bill of sale thereof was 
given back to secure the purchase money, and the papers were 
executed and delivered in the room in which the chattels then 
were in view of the parties, but no formal delivery was proved ; 
and where the mortgagor went into possession of the property, 
and it was afterwards attached on a writ against him; it was 
held, in a suit against the attaching officer, that there was a sufli- 
cient delivery to the mortgagee. Smith v. Putney, 6 Shepley, 
87. 

4. (Of goods.) By a conveyance of goods in mortgage, the whole 
legal title passes conditionally to the mortgagee ; and if not re- 
deemed at the time stipulated, his title becomes absolute at law ; 
though equity will interfere to compel a redemption. Flanders 
v. Barstow, 6 Shepley, 357. 


i | 


(Same.) If a mortgage of goods be made, conditioned to be 
void on the payment of one note in sixty days and another in 
ninety days, the title of the mortgagee becomes absolute at law 
on the failure to pay the notes at the times they respectively be- 
come payable: but although the mortgage be under seal, the 
time of payment may be enlarged by parol, and the condition 
saved until the expiration of the extended time. 12. 
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6. (Same.) An agreement “to extend the mortgage fifteen or 
twenty days,” gives an extension of the time of payment of 
each note for the term of twenty days beyond the time they re- 
spectively become payable, and no further. 0. 

7. (Same.) And if the goods be sold by the mortgagee, after the 
condition had been broken by the neglect of payment of one of 
the notes for more than twenty days after it became payable, 
for a sum exceeding the amount of the notes, the balance can- 
not be recovered of the mortgagee in an action for money had 
and received. Ib. 

OFFICE. (Oath of.) The oath of office is a mere ministerial 
act, and not a condition precedent to entering upon the duties of 
the office, nor will the omission to take it by the principal in an 
official bond discharge the sureties. State of Ohio v. Findley, 
1 Wilcox, 51. 

OFFICER. (Indemnification.) If an officer, by direction of the 
creditor or party in interest, attaches goods in the possession of 
the debtor, the law implies a promise to indemnify the officer for 
any damage suffered in consequence of such acts. Gower vy. 
Emery, 6 Shepley, 79. 

OUSTER. (Possession of tenant in common.) The possession of 
one tenant in common, is, prima facie, the possession of his co- 
tenant also, unless it be attended with circumstances demon- 
strative of an adverse intent, such as demand by his co-tenant 
of his share of the rent, and a refusal to pay, saying he claims 
the whole. Phillips v. Gregg, 10 Watts, 158. 

2. (Entry by co-heir.) A mere entry by co-heir into the land of 
the ancestor, claiming it all, and taking the rents and profits for 
twenty-one years, is no disseisin of the other heirs; to make it 
such there must be some plain, decisive and unequivocal act or 
conduct on the part of the heir so entering, amounting to an 
adverse and wrongful possession in himself, and disseisin of the 
others. Hart v. Gregg, 10 Watts, 185. 

If such co-heir enters and keeps possession, leases the pro- 
perty, receiving the rents, and erects fences and buildings 
adapted to the cultivation and profit of the property, without de- 
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nying possession to the others, or turning them out, but on the 
contrary takes out a patent eight years after his entry, expressly 
in trust for himself and the other heirs of his father, and the 
lands are taxed in the name of his father for fifteen years after- 
wards, such entry and possession, though held for more than 
twenty-one years, are not a disseisin of the other heirs. Jb. 

(One tenant in common.) An entry upon the whole of the land 
by one tenant in common, who takes possession, as if it had 
been his own exclusively, and receives the rents, issues and 
profits thereof, without accounting to his co-tenant for any part 
thereof, or proof of any demand upon him to do so, for twenty- 
one years, amounts to an actual ouster, and will bar the other 
tenant in common of his right. Law v. Patterson, 1 Watts & 


Sergeant, 184. 


PARTITION. (Warranty of title.) Ina partition of lands be- 


») 
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tween tenants in common, who derive their estate by descent, 
there is an implied warranty of title; hence in an action of 
ejectment by one of them, after partition, for a part of the land 
allotted to him, another of those who were tenants in common, 
is not a competent witness for the plaintiff. Patterson y. Lan- 
ning, 10 Watts, 135. 

(Trifling mistake in.) If the owners of separate parts of a 
tract of land make a division among themselves, by which they 
intend each part to be made equal in quantity, and acquiesce in 
the same for a number of years, such division will not after- 
wards be avoided because of a small mistake in the quantity 
allotted to one of them. Fleming vy. Kerr, 10 Watts, 444. 


PARTNERSHIP. (Ordinary profits.) A partner who takes on 


”) 


himself the entire control of the business of the firm, is chargea- 
ble with the ordinary profits of the business he undertakes to 
conduct, and it lies on him to explain by proof the causes of his 
failure to make ordinary profits. Stidger and wife v. Reynolds, 
1 Wilcox, 351. 

(Dormant partner.) After the death of an ostensible partner, a 
surviving dormant partner may sue alone upon a partnership 
contract. Beach v. Hayward, 1 Wilcox, 445. 
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(Note of one for partnership debt.) Where the separate note 
of one partner is taken by a creditor holding the note of the 
firm, it is a question of intention, whether this amounts to an 
extinguishment of the joint debt. The onus of showing that it 
is an extinguishment lies upon those who allege it; and it is 
necessary for them to show a special contract to that effect, or 
that the joint note was given up; and even where that is the 
case, the presumption may be rebutted by countervailing proof. 
Esiate of Davis and Desauque, 5 Wharton, 530. 

(Giving note of, after dissolution.) After the dissolution of a 
partnership by agreement, the partner who is authorized to set- 
tle the estate, may borrow money on the credit of the firm, for 
the purpose of paying the debts of the firm; and if the credit 
is given in good faith, though with a knowledge of the dissolu- 
tion, and the money is faithfully applied to the liquidation of the 
joint debts, the creditor has a claim against the firm, and is not 
to be considered as a creditor merely of the party borrowing. 
Ib. 

(Specialty or judgment.) The acceptance of a specialty from 
one partner, or obtaining a judgment against one partner for the 
debt of the firm, whether the other be a known or dormant part- 
ner, is an extinguishment of the claim against him. 

In an action against partners, the declarations of any one of 
them, respecting the existence of the partnership, may be given 
in evidence to establish it. Anderson v. Levant, 1 Watts & 
Sergeant, 335. 


PAYMENT. (By promissory note.) ‘The taking of a negotiable 
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promissory note for the amount of an account, is a payment of 
the account. Newall y. Hussey, 6 Shepley, 249. 

(Presumption of.) The lapse of a period of less than twenty 
years from the time a bond falls due, affords no presumption of 
payment, unless coupled with other circumstances to justify it. 
Clapier vy. Maupay, 2 Miles, 137. 


POWER. (To sell lands.) A power to sell land cannot be es- 


tablished by parol evidence, though a power to lease for a 
term not exceeding three years may. Lewis v. Bradford, 10 
Watts, 67. 
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2. (To executors.) A power by will to executors to sell real 
estate at a particular time, cannot be executed until that time 
arrives; a sale, before it arrives, is vaid. Loomis vy. M’Clin- 
tock, 10 Watts, 274. 

POOR. (Settlement.) A devise to A, upon condition that he be- 
comes a sober man, if the devised does not comply with the 
condition, will not vest in him such an estate as will make him 
chargeable as a pauper upon the township where the land de- 
vised is situate. Overseers of Lewisburg v. Overseers of Au- 
gusta, 2 Watts & Sergeant, 65. 

PRACTICE. (Docket.) The docket of a court is no part of its 
records ; therefore where a notice of appeal was marked by the 
court on the docket, but was not carried into the journals, the 
appeal will be quashed, nor can the omission be cured by a nunc 
pro tunc order at a subsequent term. Moore v. Brown,' 1 Wil- 
cox, 197. 

2. (Depositions.) Where a commision issues to take the testi- 
mony of distant witnesses, to be taken altogether at the instance 
of and for the use of the party issuing the commission, he pays 
the whole expense of its execution in the beginning, although 
the opposite party files cross interrogatories and names a com- 
missioner. Kinsman v. Tucker, 2 Miles, 426. 

3. (Same.) Where the opposite party joins in the commission, 
that is tosay, to have taken as well the depositions of witnesses 
on his behalf as on the part of his adversary, the expense 
must be equally borne by each party. Jd. 

PRESUMPTION. (Non-user.) The rule in Pennsylvania is, that 
a non-user of an incorporeal hereditament for twenty-one years 
creates a presumption to defeat the right. Non-user for twenty 
years is not sufficient. Dyer v. Depui, 5 Wharton, 584. 

PRINCIPAL AND AGENT. (Contract between.) Where a 


contract for commissions to an agent abroad is uncertain in its 


1 It seems, from the report of this case, that in Ohio every judicial court 
keeps a journal of its proceedings, which is read in the morning, like a jour- 
nal of a legislative assembly. A docket is also kept; but whether the journal 
constitutes the record does not appear 
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terms, containing blanks to be filled by the other party, which 
never is done, the amount of charge for commissions must be 
collected from the letters and acts of the parties; and if the 
agent charges commissions in the accounts sent to his princi- 
pals during several years, and is suffered to run through a suc- 
ceeding contract without measures being taken to undeceive 
him uatil his return home, the interpretation of the contract, 
where it is doubtful, ought to be in his favor. Archer vy. Dunn, 
2 Watts & Sergeant, 327. 

PRINCIPAL AND SURETY. (Contribution.) As a general 
rule, whatever payment one surety may receive from the prin- 
cipal shall enure to the benefit of all; but where payment of 
the debt for which all were liable, has been made by one surety, 
and the claim against each of the others to contribute has be- 
come fixed, each may look to his principal for a reimbursement 
of the share paid by him, on his separate account. Gould v. 
Fuller, 6 Shepley, 364. 

2. (Same.) If one of two sureties has actually paid the debt for 
which both were liable, he may recover of the other surety half 
the amount thereof, although after such payment he may have 
been repaid by the principal the other half expressly for his 
separate indemnity. Ib. 

3. (Consideration.) The consideration of the contract between 
the principal parties, is a good consideration for the promise of 
asurety. Hughes v. Littlefield, 6 Shepley, 400. 

4. ( Voluntary.) It furnishes no defence to a surety, that he volun- 
tarily became such, without the assent or knowledge of the prin- 
pal. Id. 

PROPERTY. (House of one on land of another.) If one builds 
a house on land of another by his permission, the house is per- 
sonal property, and does not pass by the conveyance of the land 
to a third person, but remains the property of the builder. 
Tapley v. Smith, 6 Shepley, 12. 

2. (Same.) If the builder is not prevented from occupying or re- 
moving the house, he cannot maintain assumpsit therefor against 


the grantor of the land. Id. 
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PUBLIC OFFICER. (Private transactions.) A public officer 
cannot blend his public duties with his private transactions ; 
hence, if a collector be sued by a borough for the amount of a 
duplicate put into his hands for collection, he will not be per- 
mitted to set off a debt due to him by the plaintiff. Wilson v. 
Borough of Lewiston, 1 Watts & Sergeant, 428. 

RECORD. (Amendment of judicial.) When a defect ina record 
is occasioned by an omission of the court to render the proper 
judgment, or to come to a conclusion upon the whole matter 
embraced in the cause, such defect, arising out of an incorrect, 
or a want of judicial action, cannot be amended after the ses- 
sion has closed, and the cause is no longer sub judice. Limer- 
ick, Pet’rs, 6 Shepley, 183. 


2. (Same.) But if the court have performed its whole duty cor- 
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rectly, and the recording officer has erred in making up a pro- 
per or full record, the court may in its discretion cause the 
record at any time to be amended or corrected, so as to have it 
declare the whole truth. Id. 


“* 
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(Same.) Each court must necessarily be the judge of what it 
has decided and adjudged; and when it orders an amendment 
of the record, the presumption of other courts must necessarily 
be, that it does not undertake to order its clerk to record what it 
never had decided. Jb. 

4. (Same.) But usually a court cannot order its clerk, after the 
close of a session, to enlarge the record so as to embrace any 
matter, which did not appear from the documents, or minutes 
of the court or clerk, to have been decided. Ib. 

SET-OFF. (Partnership.) In an action on a promissory note 
given by the defendants in favor of the plaintiff, it was held, 
that the defendants might set off a debt due by the plaintiff to a 
company or partnership of which the defendants were members ; 
the other members of the company or partnership authorizing 
the same. Tustin vy. Cameron, 5 Wharton, 379. 

2. (Pendency of suit.) The pendency of a suit is no objection to 

a set-off of the debt upon which it is founded in another action 

between the same parties. Stroh v. Uhrich, 1 Watts & Ser- 


ew 
geant, o/. 
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(Exvtinguishment.) Mutual debts do not per se extinguish each 
other; to effect such extinguishment, there must be some act 
of the parties, whilst debtor and creditor, by which they deter- 
mine that one shall go in satisfaction of the other; which act 
must be of binding efficacy, so as to accompany the claims into 
whosesoever hands they may pass. Post v. Carmalt, 2 Watts 
& Sergeant, 70. 


SHERIFF. (How responsible for deputy.) ‘The sheriff is re- 
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sponsible for all official neglect or misconduct of his deputy ; 
and also for his acts not required by law, where he assumes to 
act under color of his office. But he is not responsible for the 
neglect of any act or duty, which the law does not require the 
deputy officially to perform. Harrington vy. Fuller, 6 Shepley, 
277. 

(Same.) Where the deputy takes the goods of one person on 
a writ against another, and afterwards sells them by the consent 
of the parties to that suit, the sheriff is liable while the property 
in the goods, or money received from the sale of them, remains 
unchanged. Ib. 

(Same.) But if the owner of the goods brings trespass against 
the deputy for taking them, and recovers judgment, and takes 
out execution, the property is changed, and it becomes a part 
of the estate of the deputy, and the sheriff is no longer respon- 
sible. Ib. 

(Same.) As this transfer of the right of property to the deputy 
is the legal consequence of the act of the plaintiff, it is not held 
by the deputy as a new fund in his official capacity ; the debt 
due for it becomes the private debt of the deputy by the plain- 
tifl’s own election; and the sheriff ceases to be responsible for 
any after act or neglect of the deputy. Id. 

(Same.) Where more than four years have elapsed after a 
cause of action has accrued against a sheriff for the misfeas- 
ance of his deputy, the operation of the statute of limitations is 
not prevented by a judgment in favor of the party aggrieved 
against the deputy, rendered within the four years. 1d. 


STATUTE. (Proceedings under.) Proceedings commenced un- 
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der the provisions of a statute, are arrested by the repeal of the 
statute; every act done towards their completion after the re- 
peal, is void. North Canal Street Road, 10 Watts, 351. 

SUBSTITUTION. (Sureties.) If sureties be compelled to pay a 
debt, by reason of the neglect of the sheriff to collect it from 
the principal defendant, they will have a right of action against 
the sheriff and his sureties on his official bond; but if in such 
case they omit to sue the bond, until the lapse of time has barred 
an action upon it, they will not be entitled to substitution in an 
action by the original plaintiff to recover a balance of the debt 
still unpaid to him. There can be no such thing as substitution 
to the rights of a party who is not wholly satisfied. Bank v. 
Potius, 10 Watts, 148. 

TENANT IN COMMON. (Ouster by one.) The mere exclu- 
sive receipt of profits by one tenant in common for a period ex- 
ceeding twenty-one years, is not sufficient evidence upon which 
to found a legal presumption of actual ouster of his co-tenant ; 
but it raises a natural presumption of it, which will operate 
upon the minds of the jury so far as it happens to produce ac- 
tual conviction of the fact. Bolton vy. Hamilton, 2 Watts & 
Sergeant, 294. 

TENDER. (Time of.) Where a note payable in specific arti- 
cles falls due on Sunday, a tender on the Monday following is 
good. Barrett v. Allen, 1 Wilcox, 426. 

2. (Of deed.) A vendee of land is not bound immediately to ac- 
cept, or refuse to accept, a deed tendered to him; he may de- 
mand a reasonable time to examine it, or submit it to his coun- 
sel. And if a vendee refuse to accept a deed tendered to him, 
upon reasons well or ill founded, or without assigning any rea- 
son, he is not thereby deprived of the locus penitentia, but may 
afterwards demand his deed. Wilson v. M’ Neal, 10 Watts, 422. 

TIME. (Howreckoned.) ‘Time, in cases of demand and notice 
on promissory notes, is reckoned by calendar months. McMur- 
chey v. Robinson, 1 Wilcox, 496. 

TRESPASS. (Justification.) One whose chattel has been wrong- 
fully taken from him may enter upon the land of the taker, for 


the purpose of retaking it, without subjecting himself to even 
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nominal damages as a trespasser. Chambers y. Bedell, 2 Watts 
& Sergeant, 225. 

(Intowication.) ‘Trespass for injury to plaintiff's person. Plain- 
tiff and defendant were ina public bar room; defendant fell 
against a stove, and by his fall caused a vessel of hot water to 
upset, and the plaintiff was scalded. Held, if the fall of the de- 
fendant was a mere accident, brought about without any default 
or negligence, or any improper conduct on his part, he would 
not be responsible to the plaintiff for the injury ; — but if the fall 
was the effect of intoxication from drinking to excess, the de- 
fendant was liable. Sullivan v. Murphy, 2 Miles, 298. 


TRUST. (Devise to trustees of successors.) Where an estate is 


devised to certain trustees and their successors, the limitation 
over to he successors is void. Miles v. Fisher, 1 Wilcox, 1. 


TRUSTEE. (Conveyance by.) A deed of conveyance by a 


trustee, in whom is vesteda legal title, transfers such title to the 
grantee, upon which he may maintain ejectment for the land 
conveyed; and a stranger to the trust, and one who claims ad- 
versely to it, cannot set up as a defence, a violation of the 
rights of the cestui que trust in such conveyance. M’Henry v. 
M’ Call, 10 Watts, 455. 


UNITED STATES. (Conflict of Laws.) Ina case of doubtful 


solution, involving a question of conflict between a statute of 
the state and of the United States, the supreme court of Penn- 
sylvania will so decide as that the judgment may come in re- 
view before the highest judicial tribunal, the supreme court of 
the United States, without the expression of their own opinion, 
which might conclude the party. Hopkins y. Stockton, 2 Watts 
& Sergeant, 163. 


USURY. (Collection fees.) An agreement to pay five per cent. 


as collection fees, in addition to the legal rate of interest for 
money loaned, is against public policy, and void. State of Ohio 
v. Taylor and others, 1 Wilcox, 378. 


VARIANCE. (Official bond.) A variance between a statutory 


bond and the requisitions of the law, is fatal only when the con- 
dition would impose a greater burden on the obligor than the 
law allows. Commonwealth v. Laub, 1 Watts & Sergeant, 261. 
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VENDOR AND PURCHASER. (Rescission.) Where a ven- 
dee seeks to rescind for want of title in the vendor, he must re- 
store to the vendor all he received, and place him back in his 
original situation. Brown v. Witter, 1 Wilcox, 142. 

2. (Same.) Ifthe sale of a chattel be absolute, with a warranty 
of soundness, and there be no consent by the vendor to take it 
back, the vendee cannot rescind the contract, but is put to his 
action on the warranty, unless the vendor knew of its unsound- 
ness, and the vendee gave him reasonable notice of it. Kase v. 
John, 10 Watts, 107. 

3. (Defective title.) Where goods have been sold and delivered, 
and the purchaser has not been molested in the enjoyment of the 
property, and no other claimant has appeared, the purchaser is 
bound to fulfil his contract, and cannot defend himself against 
an action for the price, by showing how the vendor obtained his 
title, and that the title is defective. Kennebec Log Driving Co. 
v. Burrill, 6 Shepley, 314. 

4. (Innocent purchaser.) An innocent purchaser of goods for a 
valuable consideration from a fraudulent vendee, in possession 
thereof, obtains a good title against the creditors of the fraudu- 
lent vendor. Neal v. Williams, 6 Shepley, 391. 

VERDICT. (Inquiry of jury.) After a verdict is read in court, 
and before it is affirmed, the presiding judge may rightfully 
inquire of the jury, upon what principles their verdict is founded. 
Smith v. Putney, 6 Shepley, 87. 

WAYS. (Public river frozen over.) All have a lawful right to 
travel on a public river upon the ice; and if any one cuts holes 
through the ice upon or near the place where there has been a 
winter way for twenty years, he is liable to the payment of all 
damages sustained thereby by those travelling upon such way 
without carelessness or fault on their part. French v. Camp, 
6 Shepley, 433. 

WILL. (Made in another State.) A will made in another state, 
valid in the place where made, but not in the forms required by 
the laws of Ohio, passes no property in Ohio, under the act of 
1831. Aliter, under the acts of 1805 and 1840. Meese and 
wife v. Keefe and others, 1 Wilcox, 362. 
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(Signing.) Under the act of the 8th of April, 1833, in Penn- 
sylvania, a will must be signed by the person making the 
same at the end thereof, unless prevented from signing it, or 
from directing another to sign it, by the extremity of last sick- 
ness. Semble, that a long standing and continued infirmity, 
as a chronic disease, would not be such extremity. The de- 
ceased, by reason of an infirmity of the hands of some stand- 
ing, was unable to write, but directed others to sign his will for 
him, who refused so to do from misapprehension of the law. 
Held, that such refusal with a continued exertion at each oppor- 
tunity to have the will signed, was not a compliance with the 
provisions of the act. Stricker v. Groves, 5 Wharton, 386. 

( Beneficial interest in.) One cannot take a beneficial interest 
under a will, and afterwards set up any right or claim of his 
own, if otherwise legal and well founded, which shall defeat or 
prevent the full operation of every part of the will. Weeks v. 
Patten, 6 Shepley, 42. 


WITNESS. (Religious belief.) One who believes in the exist- 


ence of God, and that an oath is binding on the conscience, 
is a competent witness, though he does not believe in a future 
state of rewards and punishments. Brock vy. Milligan, 1 Wil- 
COX, 121. 
(Pilot.) In an action for the loss of a steamboat by the owners 
against the insurers, the pilot at the wheel is a competent wit- 
ness to prove the loss. Vairin v. Canal Ins. Co. 1 Wilcox, 228. 
(Jurors.) Jurors are not competent witnesses to impeach their 
own verdict. Hulet v. Barnett, 459. 
(Competency of bailor.) In an action against a warehouse- 
man or forwarding merchant, to recover the value of a lost 
trunk, the plaintiff is a competent witness to prove the contents 
of it; but this rule is limited and controlled by circumstances 
respecting the nature of the contents. It will only extend to 
such articles as are ordinarily necessary for the convenience 
and use of a traveller. Clark & Co. v. Spense, 10 Watts, 335. 
In such action the law will not intend negligence on the part 
of the bailee, who will be presumed to have acted according to 
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his trust until the contrary is shown. But to throw the burthen 
of proof on the bailor, it is necessary that the bailee should show 


clearly how the goods were lost. Ib. 


on 


(Partner.) In an action against partners, upon a note signed 
with the name of the firm after it was dissolved, the one who 
signed being willing to testify, and having been first released 
by the plaintiff from any other action on the note, is a compe- 
tent witness. Whitehead v. The Bank of Pittsburgh, 2 Watts 
& Sergeant, 172. 

6. (Liability.) An indirect and contingent liability of a wit- 
ness is not sufficient to exclude his testimony on the ground of 
interest; it affects only his credibility. Irvine v. Lumbermen’s 
Bank, 2 Watts & Sergeant, 190. 

7. (Passenger in stage coach.) nan action by a passenger against 
a stage-owner to recover the value of a trunk and its contents 
cut and carried away from the stage, the plaintiff is not a com- 
petent witness to prove that there was money in the trunk, or 
the amount. David v. Moore, 2 Watts & Sergeant, 230. 

8. (Religious belief.) The true test of a witness’s competency 
on the ground of his religious principles is, whether he believes 
in the existence of a God who will punish him if he swear false- 
ly; and within this rule are comprehended those who believe 
future punishments not to be eternal. Cudbbison v. M’Creary, 
2 Watts & Sergeant, 262. 

WORK AND LABOR. (Performance.) Ifa contract requires 

the performance of an entire work by one party, yet if the other 

party dispense with the performance of portions of it, the plain- 
tiff may recover in an action on the contract, the sum he is en- 
titled to for the work actually done. Wilhelmv. Caul, 2 Watts 

& Serg 


2. (Same.) An action upon a written contract to recover the 
( ) 


eant, 26. 
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price of certain labor and services performed, will not be de- 
feated by proof that the plaintiff failed in some slight particulars 
in his performance, if it appear that he acted with a bona fide 
intention of fulfilling his whole contract, and the other contract- 
ing party received the fruit of his labor as performed. Preston 


v. Finney, 2 Watts & Sergeant, 53. 
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CRITICAL NOTICES. 


1. — The Magistrate’s Criminal Law: A Practical Treatise on the 
Jurisdiction, Duty, and Authority of Justices of the Peace, in 
the State of New York, in Criminal Cases. Containing also a 
Summary of the Law relative to Crimes and Punishments, with 
an Appendix of Forms of Proceedings. By Ottver L. Bar- 
pour, Counsellor at Law. Albany: Wm. and A. Gould and 
Co. ; and by Gould, Banks and Co., New York. 1841. 


Tue author of this work is already favorably known to the pro- 
fession, both in New York and elsewhere, by the Equity Digest, 
published some two or three years since, by him, in conjunction 
with Mr. Harrington. ‘The present is a work, altogether higher in 
its pretensions, more elaborate in its structure, and of more diffi- 
cult performance, than any mere digest can well be supposed to 
be. Indeed, we hardly know of any work, in the language, (set- 
ting aside Burn’s Justice,) designed for the use of the criminal 
magistrate, of so great extent and so carefully prepared, as this of 
Mr. Barbour. ‘The only one we think of, at this moment, that de- 
serves to be mentioned in connection with it, is that of the late 
lamented professor Davis, of Virginia. With such a guide as this, 
justices of the peace in New York, cannot fail to find their labors 
greatly lightened; and, where the preliminary proceedings are 
properly conducted in criminal cases, the duties of the higher 
courts, for the punishment of crimes, are rendered comparatively 
easy and plain. 
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2.— Rudiments of American Law and Practice, prepared for 
Students at Law, and adapted to Schools and Colleges, by 
Tuomas W. Crierke, Esq. New York: Gould, Banks and Co. 
Albany: Wm. and A. Gould and Co. 1842. 


This work presents a complete outline of the elementary princi- 
ples of all branches of American jurisprudence. It is composed 
of the materials of a course of lectures, delivered befure the New 
York law school, by Mr. Clerke. It is founded on Blackstone ; 
but the author has drawn from a great number of other sources. 
His object seems to be to present an easy and practical method of 
elementary instruction for all citizens, not willing to remain in ig- 
norance of the laws and institutions of their country :— and it 
would not only be for the interest, but it is, in some degree, the 
duty of professors and teachers in the United States, to co- 
operate with Mr. Clerke in carrying out his object, by organizing 
classes for the study of the great and leading principles of the law, 
and adopting this or some other similar work as the text book. A 
most useful end would be thus effected, and an admirable means 
adopted of concentrating the thoughts, and exercising the reason- 
ing faculties. 

To the law student this work may serve as the foundation of his 
future studies; and he will find it a foundation, broad and sure. 
We recommend to every reader of the work an attentive perusal 


of the preface and introductory discourse. P. 


3.— Case and Opinion of P. S. Duronceau and A. Davezac, 
Esquires, Counsellors, on the Contested Seat of Hon. David 
Levy, Delegate from the Territory of Florida, to the Congress 
of the United States. Alexandria, (D. C.): printed at the office 
of the Index. 1842. 


Our readers probably do not need to be informed of the ground 
of objection taken to the validity of the election of Mr. Levy, as 
the delegate from Florida, to the present congress. ‘The pamphlet, 
of which the above is the title, contains, first, a statement of the 


facts, which, it is supposed, prove that the elder Mr. Levy, father 
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of the delegate, was duly naturalized ; and, second, the opinion 
of the learned counsellors, Duponceau and Davezac, as to the 
legal effect of those facts. ‘The case is stated intelligibly enough, 
but not with that neatness and clearness, which introduce us to the 
legal merits of a question, in a pleasant and agreeable manner ; 
but, as in this respect, it does not fall below the average of modern 
American reports, at least, those emanating from our very highest 
courts, it would be quite invidious to take exceptions to the former, 
for that cause, while the latter are allowed to go without castiga- 
tion, merely because they are supposed to be utterly irreclaimable. 
The legal opinion of the learned counsel is not only an opinion 
but an argument, and is distinguished by being clear, learned, and 
logical; whether conclusive or not (though it seems so to us) it 
would not become us to say, until we had heard what might be 
said on the other side. In allusion to their frequent references to 
the civil law, the counsel insert the following anecdote, which is 


worth preserving in our columns. 


Some twenty years ago or more, a young gentleman was placed by 
his friends in a lawyer’s office at Philadelphia to be instructed in the 
civil law, as it was intended that he should practise in Louisiana, where 
that law prevails. Domat was put into his hands, which he appeared 
to study for some time with great attention. One day, however, he 
came to his master and said to him: “Sir, I do not like that civil law, 
it teaches nothing but what I knew before; I find nothing in it but tru- 
isms ; nothing but what every body knows; I want to acquire learn- 
ing.” He was put into Coke upon Littleton, where he found learning 
enough ; but he soon became disgusted with it, and abandoned his legal 
studies. He was not aware of the high compliment he had paid to the 
civil law. 


1.— The Bankrupt Law of the United States, with an Outline of 
the System; together with the Rules and Forms in Massachusetts, 
and references to recent decisions. By P. W. CHanpLer, one of 
the Commissioners of Bankruptcy in Massachusetts. Boston : 
James H. Weeks. 1842. 


5.— Rules and Forms in Bankruptcy in the District of Massa- 
chusetts. Containing twenty-eight additional rules and forms, 
VOL. XXVII. — NO. LIV. 30 
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together with the Bankrupt Act, and the names of the Commis- 
sioners of Bankruptcy in Massachusetts. Second edition. Bos- 
ton: Charles C. Little and James Brown, 1842. 


6.— A Commentary on the Bankrupt Law of 1841, showing its 
Operation and Effect. By Grorce A. BickNnELL, Jr., Member 
of the Bar of New York. Second edition, revised and corrected. 
New York: Gould, Banks & Co. Albany: Wm. & A. Gould 
& Co. 1842. 


7.—A Treatise on the Law and Practice of Bankruptcy, with 
reference to the General Bankrupt Act, supported and illustrated 
by the English and American Authorities, and by the principles 
of Law and Equity, as applicable thereto; with an Appendix, 
containing the rules of the court, a table of fees, the forms of 
proceedings, the act of congress, and a digested index. By 
SamvEL Owen, counsellor at law. New York: John 8S. Voor- 
hies. 1842. 


Of all the works, of one kind and another, to which the late 
bankrupt law has given rise, the above named only have come 
within our immediate knowledge. 


No. 4. Mr. Chandler’s little book is on the model of the edition 
of the Insolvent Law of Massachusetts, published some three or 
four years ago by one of the editors of this journal, and is executed 
in a very neat and satisfactory manner. The first part of it gives 
an outline of the bankrupt system, introduced by the act of 1841, 
which is clear, intelligible, and instructive. The statute is accom- 
panied by notes of decisions, explaining its practical operation. 
The forms are those adopted in the district of Massachusetts. Mr. 
Chandler's work cannot fail to be of great advantage to the public, 
as well as to lawyers, in regard to the subject of bankruptcy. 

No. 5. Of this, very little can be said in the way of criticism, 
except that it is a well printed pamphlet, in the usual good style of 
the publishers. We are glad to perceive, and we take this occasion 
to say, that the forms as promulgated by the court do not sanction 
the outrage upon grammar, which the orders of the court in this 
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district, as published in the newspapers, continually present. We 
allude to the form, in which every order of the court appears, 
namely : ‘Upon the petition &c., ordered, that a hearing will be 
had,” &c. We take it to be proper enough to say, that “ A hear- 
ing will be had,” or, ‘* Ordered that a hearing be had ;” but 
at a time, when grammatical morals are so low as at present, 
it is quite too bad for public newspapers to say, by authority, 
‘‘ordered that a hearing will be had,” &c. We repeat, there 
is no sanction for this attack upon the vernacular, in the forms as 
promulgated. ‘There is, however, one blunder, for which the 
court seems to be responsible, in the “form of proof of debts and 
other claims.” This document purports to be in the language of 
the commissioner, certifying to what is done or testified before 
him, by the claimant in proof of his demand, and is similar in its 
nature to the caption of a deposition; but, by some strange confu- 
sion, it is directed to be signed by the claimant, and then follows a 
sort of codicillary certificate by the commissioner, that it has been 
sworn to or affirmed. ‘This mixture of a deposition and caption 
seems to us quite as ridiculous, as the “ ordered that a hearing will 
be had.” The form should either have been an affidavit, by the 
claimant speaking in the first person, and signed by him, accom- 
panied at the bottom by a certificate of the commissioner, that it 
was sworn to, &c., before him ; or, it should have been merely a 
certificate by the commissioner of all the proceedings in his pres- 
ence, relating to the subject. 

No. 6. This is a work of much greater extent and pretension, 
than No. 4, being an octavo pamphlet of one hundred pages, more 
than half of which is devoted to a commentary on the bankrupt 
law, drawn principally from the English law on the same subject. 
It is well prepared, though evidently in the most hurried manner, 
and without much order. 

No. 7. The only criticism we feel inclined to make of this is, 
that, notwithstanding its length, the title is still incomplete, in 
not informing us which of the twenty-five or thirty courts of bank- 
ruptcy in the United States is referred to in it; though the pre- 
sumption is certainly in favor of that of the southern district of 

30* 
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New York. As for the work itself, it is one of much greater pre- 
tensions than either of the abovementioned, being a regular treatise 
of 300 pages, 8vo; and seems to have been executed with a cor- 
responding degree of care and diligence ; but, from the fact, that 
it was prepared and published before the bankrupt law went into 
operation, it will of course be but of temporary utility ; and must 
be necessarily superseded when the decisions under the law shall 
have accumulated so as to form the matter of a treatise. In the 
meantime, the practising lawyer will find in it all that would be 
useful to him in the more elaborate and expensive English treatises 
on the subject of bankruptcy. 


8. — Cases, chiefly relating to the Criminal and Presentment Law, 
reserved for consideration, and decided by the Twelve Judges of 
Ireland, from May, 1822, to November, 1840. By Roserr 
Jess, Esquire, Barrister at Law. First American edition, with 
references. By Jonn Wittiam Wattace. Philadelphia: T. 
and J. W. Johnson. 1842. 


The contribution to our somewhat scanty stock of criminal law 
reports, for which we are indebted to the judicious publishers of 
this and the two volumes which precede it, under the title of Brit- 
ish Crown Cases, is peculiarly acceptable. ‘The present volume, 
especially, has such further claim to the attention of the profession, 
as it is entitled to from the name, no less than the care and labor, 
of a responsible American editor, by whom both the authority of 
the cases, and their accuracy as reports, are vouched. ‘The idea 
of going to Ireland for criminal law will probably seem more ab- 
surd to some of our readers, than was that of looking to the Irish 
Chancery for equity law, before the publication of the first Irish 
equity cases ; but we can assure such, that they will find these 
reports well worthy of their careful attention and consideration. 
We have only to a‘d, that Mr. Wallace’s exertions to make the 
book a good one, have been well seconded by the publishers, who 
have made it a very handsome one. 
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9.— A Practical Treatise of the Law of Evidence, and Digest of 
Proofs in Civil and Criminal Proceedings. By ‘Tnomas 
Srarki£, Esquire, of the Inner Temple, one of Her Majesty’s 
Counsel. The Seventh American, from the Third London 
Edition, with references to American Decisions, and to the 
English Common Law and Ecclesiastical Reports, by Bensa- 

MIN GERHARD, together with the notes to former editions of 

Tueron Metcatr. ‘Two volumes. Philadelphia: ‘T. & J. W. 

Johnson. 1842. 


The fact, that Mr. Starkie’s work, which has passed through 
only three editions in England, has received seven in the United 
States, does not prove that its merits are less appreciated in the 
former than in the latter country, but only that in the latter the 
want of such a work has been more generally and extensively 
felt. ‘The edition, now presented to the American public, by Mr. 
Gerhard, is republished from the third London, in which the 
author has very extensively revised his original work ; and in con- 
sequence of which, great delay has taken place in its publica- 
tion. ‘This edition has also been made the object of a critical 
attack in the London Law Magazine, which was answered in a 
late number of the Jurist. The attack, we must say, was not en- 
tirely fair; nor was the criticism perfectly just; but, still, the 
manner in which the work was prepared for the press, left it 
somewhat open to attack ; and, in a work of so much pretension, 
the author must not expect immunity for errors of even trifling 
importance. 

Our opinions of Mr. Starkie’s work, and of his American editors, 
have been often expressed. What we have to say of the new 
American edition, we shall reserve until our next number, for 
which we have the promise of a correspondent to furnish us with 
an article. 


10.— A Treatise on the Law of Set Off, with an Appendix of Pre- 
cedents. By Otrver L. Barsour, Counsellor at Law. Albany 
and New York. 1842. 
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In order to introduce this book to our readers, we shall allow 
the author to speak for himself, through his preface; merely 
adding, on our own part, that the work seems to us to be well 
executed. 


‘The want of an American treatise on the law of set off has 
long been felt by the profession and judiciary. The only books 
upon this branch of the law are the English treatises of Montague 
and Babington. Mr. Montague’s ‘Summary of the Law of Set 
Off’ was published as long ago as 1801, and never reached a 
second edition in England. It was for many years the only guide 


to the law upon this subject ; and considering that this work was 


a 
g 
professedly incomplete, it is perhaps not surprising that it should 
have been very imperfect. Judge Story speaks of Mr. Montague’s 
book as being ‘singularly brief and unsatisfactory ’— observing 
that ‘ it consists of but three sentences.’* Mr. Babington’s Trea- 
tise was published in 1827, and is a work of much higher merit 
than Mr. Montague’s. It was republished in this country some 
years since, in the Law Library, without any references, however, 
to the American, or recent English decisions. 

‘In this country, the law of set off depends so much upon the 
various statutory enactments which have, from time to time, intro- 
duced changes in the common law, that an English treatise is, in 
many respects, inapplicable to our system; the more especially if 
it be unaccompanied with notes showing the particular points of 
difference, as well as of resemblance, between the English law 
and that existing here. 

‘**The importance of the subject, as well as the imperfections of 
the previous treatises thereon, have led to the compilation of the 
following work. It will doubtless be found to contain many 
errors ; yet the author will not say, as is too customary in apolo- 
gizing for a bad book, that ‘ it has been compiled for his own use, 
without any view to publication.” On the contrary, he wishes it 
distinctly understood, that this book has been compiled expressly 
for publication, and that the author has done his best to make it 


1 See 5 Mason’s R. 207 
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worthy of publication. Whether it is so or not, remains for the 
public to decide. It is anxiously hoped, however, that it may be 
found of some use to a profession, whose indulgence towards the 
previous efforts of the author merit his lasting gratitude.” 


11.— Commentaries on the Law of Nations. By Witi1aAmM OKE 

Mannina, Jun., Esquire. London: 8S. Sweet, &c. 1839. 

[From The Jurist, for July 27, 1839.] 

The want of a comprehensive and scientific treatise upon this 
most important subject has been long felt in this country; and it 
undoubtedly is a fact well calculated to excite surprise, that, in a 
country like England, whose insular position and extensive mer- 
cantile interests would appear to render a familiarity with those 
rules and customs which are, in ordinary parlance, termed the Law 
of Nations, of the highest importance, the only works professing to 
treat upon this branch of law consist of a few meagre and scanty 
fragments and lectures, which, however enhanced in value by the 
great names of their writers, are alike unsatisfactory and incom- 
plete. The legal literature of America is not much better supplied 
on this point than our own; a few chapters of Chancellor Kent’s 
elaborate work, and an elementary treatise by Dr. Wheaton, con- 
taining little more than a transcript of portions of the writings of 
Continental jurists, being the only works that have appeared on 
this subject in the United States. The ‘ great masters” of modern 
times upon all subjects of international law are the Continental 


jurists ; first and foremost among whom come Grotius and Pufen- 


dorf, whose fame appears to have almost totally eclipsed that of our 
equally learned countryman Selden. 

To the merits of Grotius, as the founder of the Law of Nations 
as a science, we have the following testimony : 


“To Grotius then is due, I think, the merit which is usually accorded 
to him, of having been the originator of that which, unaided, he perma- 
nently established as a science in Europe. He had the happiness of 
being exactly adapted to the times in which he lived, for had he lived 
much earlier, he would have found Europe unfitted for the reception of 
his doctrines; and his times required a mind like that of Grotius, the 
new relations of the European powers needing reference to settled prin- 
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ciples for their guidance. What I mean will be obvious to those who 
are acquainted with the discussions on international questions in the 
reigns of Elizabeth and James I., where they will find positions laid 
down that are sometimes correct, sometimes erroneous; but where it is 
obvious that in all cases a customary law was nearly all that was 
thought of by the statesmen of those times, with an absence of settled 
principles whereby to test those customs, or to serve for guidance where 
precedent failed. The wars, too, consequent upon the Reformation, 
which were fully as much political as religious, developed those new re- 
lations of the Christian powers, of which some rude traces are observa- 
ble in the rivalries of Charles V. and his contemporary monarchs, and 
in the jealousy of her neighbors shewn by Elizabeth ; but which now 
began to assume their present aspect of a system of which the various 





European powers are components, demanding an ascertained precision 
in those national rights and duties made of more frequent controversy 
by this nearer intercourse. That this estimate of Grotius is not exag- 
gerated, may be shewn from the value which was placed upon his work 
by his contemporaries. It was regarded by princes and ministers as of 
first-rate importance, especially by Gustavus Adolphus and by Oxen- 
stiern; and it attracted the attention of the most eminent men of letters 
in all countries. So great was the notice taken of the work, that within 
fifty years from the death of its author an edition was published with 
variorum notes, in the manner of the ancient classics, an attention never 
before shewn to any modern production. Ompteda gives an account of 
forty-five different editions of the work published before 1759, and of 
these twenty-three appeared in the half century after the first publication 
of the work in 1625. And the Elector Palatine, moved by the consid- 
eration of this treatise, deemed the study so important that he caused 
public lectures to be delivered on the subject at Heidelberg, where Puf- 


” 


fendorf became the first professor of the science. 
The observations on the defects of the system adopted by Gro- 


tius, though not altogether original, appear to be forcibly and 








clearly expressed, as well as the contrast presented by the writings 
of his illustrious successor Pufendorf. 

“Tt is no detraction from the merit of Grotius to say, that a work, so 
admirable for his own times, has been found incomplete in the examin- 
ation which the science has undergone during the two succeeding cen- 
turies. Any diminution of his fame, arising from such a source, is im- 
mediately counterbalanced by the remembrance of how much of his 
work is applicable at all periods, and that it is still, what it has been 
-ver since its publication, a standard authority for reference in the dis- 


a 
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putes of nations. Thedefect of his method has been remarked by many 
writers. Instead of establishing the foundations of right, and then re- 
ferring his various questions to those principles, he proceeds to the dis- 
cussion of different points, only mentioning incidentally the principles 
by which these points must be determined. This is not only a fault in 
method, but it is a defect which sometimes leads him into false conclu- 
sions. I would instance his decision regarding the slaying of women 
and children in war. Were any one now asked if this were allowable, 
a negative answer would be immediately returned. But Grotius main- 
tains that such a right does exist according to the law of nations; and 
this opinion is maintained by nothing but such curious support as a pas- 
sage from Homer, and by the quotation of the words of the Psalmist, 
‘Blessed shall he be who taketh thy little ones and dasheth them against 
the stones.’ From these passages, and a few other citations of instances 
where such cruelties had been perpetrated, Grotius concludes that ‘jus 
hoc offendendi etiam ad infantes et feeminas porrigi.’ In a subsequent 
chapter, respecting ‘temperamentum circa jus interficiendi in bello 
justo,’ he says, that mercy should be shewn to such, as well as to hus- 
bandmen, tradesmen, clergymen, and others. Here, therefore, he has 
arrived at a right conclusion : but this again is supported by quotations 
from poets and historians, and not by a deduction from the immutable 
principles of justice; mention being merely made incidentally, in a 
different part of the chapter, of that which is the real criterion of the 
question, namely, that we have no right to kill any one, unless by way 
of punishment, or to avoid some greater evil, as when we cannot pro- 
tect our lives or property without such violence. Similar are various 
other parts of his work, as that wherein he maintains the right of a 
father to sell his child when he has no means of supporting him. Had 
Grotius reverted more frequently to the original principles of justice, 
he would not have fallen into these errors ; but we must remember that 
the system of philosophy in those days was, compared to that now ex- 
isting, what mechanics were before the invention of the lever. The 
master-minds of that age were ignorant of the use of that principle, 
utility, with which every member of every petty debating society is now 
conversant. And to counteract any unfavorable impression arising from 
such comparison with a later age, let it be considered what would be 
the results of a mind like that of Grotius, if in action at the present day, 
from the vantage ground afforded by the progress of enlightenment, and 
the advance of moral science. His astonishing learning, and the hap- 


7) 


piness with which he calls up the different portions of his vast stores 
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just as they are wanted ; his eagerness after truth, and that exact atten- 
tion to rectitude in his own life, which cannot but sharpen the percep- 
tion of what is just in the morality of nations, this union of qualifications, 
which must render a man great in any times, would, at the present day, 
have made the results of the powers of Grotius of the highest eminence. 
As it is, under the many disadvantages of his times, Grotius has be- 
queathed a name that will be remembered with admiration as long as 
respect follows scholarship, or as long as veneration is insured by an ad- 
herence to principles never swerved from under persecution, and an in- 
tegrity that was preserved unblemished under the trial of long-continued 
misfortune. 

“The error which we have remarked in the method of Grotius was 
remedied in the treatise of Pufendorf. Grotius, collecting from history 
the consuetudinary law of nations, sometimes misleads ys by presenting, 


for imitation, precedents that never should have occurred. Pufendorf 
goes to the contrary extreme. He devotes his pages to the inquiry of 


what abstract right demands, and he will admit nothing else as authori- 
tative on the law of nations. Grotius inquired what the practice of na- 
tions had been — Pufendorf what it should be. Though the former 
discovered and promulgated right principles of moral action, yet he 
seems to have been afraid of the great innovation of pursuing his prin- 
ciples to their full extent; and frequently, after laying down correct 
principles, he derives, what he declares to be the law of nations, from 
some flimsy authorities, whose decisions are sometimes opposed to 
equity, and who ought never to have been thought of as models for the 
guidance of states. Pufendorf, on the other hand, will allow no force 
whatever to the consuetudinary law of nations, and the jus gentium he 
declares to be solely determined by the law of nature. Thus the invio- 
lability of ambassadors he allows as part of the law of nations; but 
many privileges universally allowed to ambassadors he does not admit 
as part of that law. Grotius and Pufendorf thus tended to errors of an 
opposite description. Grotius, not proceeding from a settled basis, falls 
into the error of sometimes justifying what is unsustainable by reason, 
by appealing to constant practice as the rule of right. Pufendorf, deny- 
ing the sanction of the law of nations to any claim that cannot be de- 
duced from the principles of abstract right, would introduce confusion 
by a disregard of the settled rules of intercourse. Each system is in- 
complete in itself, and needs the support of the other. In going from 
the writings of Grotius to those of Pufendorf, the reader feels that he 
has passed to the pages of a more reasonable writer, though of a less 
striking genius. The work of Pufendorf is confessedly based on the 
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treatises of Grotius and of Hobbes, and his writings are certainly im- 
provements on the works of both those authors. An acquaintance with 
the works of Pufendorf was once esteemed part of the course of a liberal 
education, but, from the improved method in which ethical questions 
are now discussed, his writings are seldom consulted at the present day, 
unless by students as an example of an obsolete system, or occasionally 
for some state paper where his opinion can be introduced. I confess 
that I found the study of his work very tedious, and of no great benefit ; 
but the justice of his conclusions, although arrived at by a method now 
completely superseded, makes it always a point for a statesman when 
he can display on his side the authority of Pufendorf.” 


To the value of the labors of Sir J. Mackintosh the author cer- 
tainly appears to attach a degree of importance not altogether 
warranted by the very small amount of information actually con- 
tributed by that learned writer; though all who are interested in 
the advancement of science must agree with him in the regret he 
expresses, that the oft-repeated intention of giving to the world his 
enlarged views upon the law of nature and of nations was not 
carried into effect. 


“Had Sir James Mackintosh, in his later years, given the matured 
powers of his mind to the pursuit of such inquiries, the result must 
have been most valuable. His study of the philosophy of morals would 
have well fitted him for that branch of the law of nations which depends 
on the abstract principles of equity, while his knowledge of history 
would have richly supplied him with facts for that branch which is elu- 
cidated by induction, and the charms of his eloquence would have ena- 
bled him to make a study engaging which is not usually regarded as 
interesting, even among politicians. In those of his speeches in parlia- 
ment, in which he discussed international questions, he displayed the 
enlarged grasp of mind, comprehending alike the near and the remote 
bearings of his subject, which marks the statesman as distinct from the 
politician of the day: and seldom has a man appeared in public life 
who has derived such practical benefit from abstract studies ; his various 
opinions seemed separate parts of one whole system, of which the prin- 
ciples were so sound, that the deductions referred to them bore the dou- 
ble test of consistency with theory and utility in application, his princi- 
ples illustrating, not interfering with, a far-sighted expediency ; and he 
was at once dispassionate in the pursuit of truth, and eager in its asser- 
tion when it was discovered. What a loss, that of the labors of such a 
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mind, so expressly adapted to instruct mankind in political morality, 
which he himself felt to be his particular vocation, nothing should be 
left but unfinished fragments.” 


Of the merits of the other living writer whom our author eulo- 
gizes in the same strain of indiscriminate panegyric, we believe 
the world at large are by no means equally sensible. Suiting his 
language to the subject, Mr. Manning appears to have tried his 
hand at a bit of romance writing, 


tribute to make the sense or meaning of the sentences more per- 


which does not particularly con- 


spicuous to the ordinary reader. 


“In this treatise, as in his novels, Mr. Ward supports the dictates of 
an exalted morality by the invaluable, and in my opinion necessary, 
confirmation of revealed religion; and in his treatise, the lover of 
romance is shewn, in the fondness with which he lingers over the 
dreamy charms with which fancy has invested the days of chivalry. 
Not that Mr. Ward conceals the barbarism of those times, which had 
indeed much influence in instituting chivalry itself, part of the duties of 
which were those of a rude police, made necessary by the grossness of 
the times and the difficulty of redress; but, in common with every 
youthful mind, Mr. Ward dwelt with most delight on those passages of 
history which tell of the results of individual effort and enterprise, as 
contrasted with these later times when almost every thing seems to be 
done by bodies of men; and in thinking of the days of chivalry, a little 
confusion results from our conveying feelings arising from the present 
state of civilization, and which did not then exist, to a period when cer- 
tainly the generous and heroic parts of our nature were more constantly 
in action. In tracing the faint observance of the law of nations main- 
tained in those times, Mr. Ward gives most interesting illustrations 
from that debatable ground between history and romance, where fancy 
illumines the haze which inquiry attempts to dispel.” 


> is undoubt- 


The title, ‘‘ Commentaries on the Law of Nations,’ 
edly somewhat ambiguous and high-sounding, suitable rather to 
the compilations of the matured experience of a long life spent in 
acquiring legal knowledge, than the results of “ the leisure of a 
few years” of a student; nor is the work itself by any means ex- 
empt from similar manifestations of an anxiety to go out of the 
author’s way for the purposes of a little display ; as, for instance, 


when he discusses the probability of the founders of the Holy Al- 
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liance being really sincere in the professions they then thought fit 
to make public. 

The very commencement of the work gives a curious specimen 
of the author’s mode of reasoning. After mentioning the want of 
exactness which attaches to the meaning of the term “ law of na- 
tions,” and attributing it in some degree to the confusion of the 
words Jaw and right in our language, both being equally signified 
by the words jus and droit, he says, ‘the phrase ‘ international 
law’ is now, in common currency, a definite and expressive term, 
of which Mr. Bentham claims the fatherhood,” &c.; and having 
thus shewn the demerits of the one and the merits of the other, he 
selects the first as preferable ; 


“It is in this limited sense, namely, as comprising the rules con- 
trolling the conduct of independent states in their relations with each 
other, that the term ‘ Law of Nations’ is employed in the following 
treatise: it is used as convertible with the term ‘ International Law;’ 
and is retained in preference of the exclusive employment of the latter 
phrase, because more completely domesticated in our language, of more 
frequent occurrence in the older works in which this subject is men- 
tioned, and not liable to any charge of uncertainty when its extent of 
meaning has been once defined.” 


Notwithstanding, however, these and many similar objections, 
the work is highly creditable to the industry and research of the 
author, and cannot fail to be productive both of instruction and 
amusement to those who take the trouble of mastering its contents. 
Its utility as a book of reference is most seriously diminished by 
the absence of an index —a want peculiarly felt in making use of 
such a work as this. 
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The Law of Joint Stock Companies. Third Edition. By 
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